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ADVERTISEMENT. 



The Law of Partnership may perhaps be justly 
considered one of the most difficult subjects of 
commercial law ; the general principles on which it 
is grounded are of course universally known, but 
the difficulty consists in the application of those 
principles to individual cases* The carelessness, 
and it may be added, the ignorance of persons 
engagmg in commercial undertakings jointly with 
others, has entangled a subject, simple in itself, 
with so many perplexities. The object of the pre- 
sent work, therefore, is to collect and arrange in 
the shortest, simplest and clearest manner, all the 
most important Decisions on this subject, so as 
to be useful as a book of reference and practice to 
the Profession, at the same time that it is intelli- 
gible to the trading Public. 

In the Appendix will be found such general 
Forms of Copartnership Deeds as may be appli- 
cable to ordinary cases, with trifling alterations, 
according to the circumstances of each case. 

5, Hare Court, Temple, 
July 1827. 
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I. Of the Formation of a Partnership. 

A PARTNERSHIP may be generally defined to 
he J A voluntaiy association *of two or more indi- 
Tiduals for liie purposes of lawful trade, in which 
e^H person is to deceive and bear his propor-< 
tionAte ratio of profit and loss : this may be con- 
sidered a general definition, und if each word be 
*wed i-^ .^ l.«*.d= of ..eanh.,, , ft i. 
scarcely possible to conceive a case which will not 
come tinder the above definition ; for, although 
i^oraeyd, agents, - and others, are not engaged in 
trade, according to the common acceptation of the 
word, yet if we look to the original import of that 
word, . which always implies a quid pro quo^ it 
may be h^ admitted for, the sake of avpiding 
needless prolixity. . 

B 



^ OF TH£ FORMATION 

That a partnership must consist of at least t^^o 
persons is a point that jreq^iires no proof: it must 
be voluntary J for no person can be compelled to 
enter ii|fD aiQT business or trfde ivithout iiiai free 
consent (a) ; and so far is this carried, that, as I 
shall have occasion to mention more at length in 
another place, no individaia member of a part- 
nership can be eompelled by his cqpartners to 
join in any undertakmg, which was not specified 
in "the original contract {h\ Unless, as - is some* 
times the case, such pdwer has t)een given to the' 
majority by the articles of agreement It must 
be lawful {c) J for the law will not lend itself to 
prote<^t liie malpractices of a private body, any 
paojre 4i9p it wiU protect thqse of apiiy^t? 1|^4^ 
vji4)»pl.; though ^n iUesgal partnwship, 0r a pa^4 
oerahip for^ied for illegal pmpos^, vpiU not prOr 
tect the members, either ih/^ whple or in pM^^ 
again3t the claims of tl^e pubUc. Lastly, ^adi 
v^itfi>et must r;ec^y^ his proportion of pri^^t, ^SeA 
bear his propwtion of Ipss^^; &r if a p?iiia^ 
^ho hfus mopey ei]^ged in trade, r^c^iv^ ^ 

?t^>?J?rf^,»1fi»:¥ profiVaad rnns no ig(sk pfioss^ 
]^ i9 ^ot C9iisidered ^ pajrtner; but sho^d ^h«^ 
i^oeive more than legal interest £3r his mo^ey/ bfr 

(fl) Hoare V. DawtSf Dougl. 371. • , r . ^ 
(v6) Natmschv.irvingy GowonPartn. Appendix^ 

(d) Coope V. E^re, 1 H* Bl. 37. . ♦ . i 



Will either be 'liable ag a partner, or amenable t0 
ike. naury lawa. r 

! WJbere a deed of paxtnership was executed 
with, liie de&ndaaty who advanced a low t^ 
tixe plaiiitiff$ in partnership, which was alleged 
tO! be; only a device for aeeuring nsurioi^ inr 
tarest : it was held^ that though the defendwt 
might not as between themselves be liable as a 
partnert yet as against strangers, beUig liable for 
all llie debts of the concern, it could not h$ 
nmrious (e)« Where on the dissolution of a part* 
nei^hip one of the firm left a sum of money in the 
hands of the. o^r partner, for which he was tp 
receive an annuity for seven years in addition to 
legal interest, he was not considered a partner, 
^d as s]]Lch U^bl^. to the debts of his former part- 
Hier, becaus^ his annuity and interest was certain 
«nd indepfend^t qf the prqfit (/^ ; but in a simjls^ 
f^u^, where the anniiity was not fof a specified 
t/Bpn of yea^ bt|t dependent p)i th^ li% of tbie 
party continuing the business, the ^^nnuitfuit wa$ 
tfi be liable ^ a partner, on wiomt of ^h# 
JSngepcy of hi» inljetest (g). 
Public trading ^p^^npanies, incorporated by act 
pf pafUafuent or ]>y SQy<d charter^ not being .^ub- 
}^,tf}^ binjpmpt Jaws, or iqdividually Uab}e 
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(f) Eareii^ ii.Hordm^ i Jac. 144. * ( 

if) Grace v. SmAi 3 W.SL 1)98. 

ig) Bhxham x;iPeU, cUtdisk Qrme v. Smti^ d W. BU 998. 
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4 OF THIL FORHATIOir 

for Ikhe losses of the company, or the engage- 
ments contracted by members of the company^ or 
for any losses beyond their respective shares, and 
those incurred by the corporate body, do not come 
within the general laws of partnership. With 
these, therefore, we have no concern in the 
present work, but have only to treat of the laws 
that relate to private associations; for though ia 
companies consisting of an indefinite or ver^ 
large limited number, the contract is generally 
different from that of a few individuals who carry 
on their own concerns, yet the laws respecting^ 
them are the same in both cases (h). 

i 

11. Who may be Partners^ 

It is obvious that any person of sound rnind^ 
and not under any legal restraint, may enter into 
a contract of partnership. An infant may so faf 
be a partner as to share in the pi^ofits, though, 4f 
he chooses to ta£e advantage of his Daihority, *h^ 
is not liable for losses (t) ; but if he does not mak^ 
known his intention to discontinue the partnei«hip 
on coming of age, he will be liable to alt subse-^ 
quent engagements made by the firm (k). 

It is in general usual for persons who intend 

entering into partnership to have a formal con-% 

* ■ ■-,-.,. ... 

(/i) Beaunumt v. MerediiA, 3 Ves. ftBea. 160^ y 
(t) Glossop V. Cokaan^ 1 Stark. 36, 
.<A) Croofife V. Harrison, 5 B. & A. 157. 
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tract draliim up in i¥riting (T), in wMch they zet 
at fiboiy to enter into any mutual agreement^ 
which are not in contradiction to natural justice, 
though such agreements cannot screen any of the 
firm against the claims of a third party. 
• The contract or deed of partnership of course 
differs much in different cases, according to the 
quantity of capital or labour brought into the 
concern by the different parties, and also accord- 
ing to the views with which the partnership may 
liave been formed. It is a general rule of law, 
^at the majority of a number of partners have 
Hot the power of entering into different projects 
than those expressly, specified in the agreement, 
Against the consent of one of their number, but 
he may insist on their -acting fully up to the ar- 
ticles of agreement : nor will it be sufficient that 
they offer him an indemnity in case of loss ; they 
have entered into an engagement, which they are 
t)ound to fulfil, and die fulfilment of which each 
individual is at liberty to enforce (m). However 
in the articles of agreement the majority may 
tiave the power of binding the minority, in which 
case it is obvious the above Tule is waived by their 
mutual consent It is usual to covenant that none 

"of the parties shall engage privately in the same 

- - ■ — — ■ ■ ■ ' ■ - ^ 

(t) For general form ^f a contract of ^jmrtoerahipy vide 
Appendix. 
(») Naiwck^. Irving f4S<y^ on Partn, Appendisu 

33 



36 «P .TH»: TQIMAfWHf 

jnxsitffiii^ for whicJi the parjtfier^li^ip is fomtAinyi 
Had should ilo :3iidk oc^eiicmt be mgde^ a <^(ift of 
^iiity wili aot. allbW tiliem . to ' enter iat6 Vbf 
undertaking which is. obviously at variance wi(b 
the interests of the £rm (o). 

Wheteveir iarticles of agifeenient are entered into, 
the business must be regulate hj t]iem as &ir Ha 
thfey go« ^ But they may alao enter iilto a yerb^ 
agreement, and in such case the cdnddct of the 
partners muist be tegulated by &e prindples ^ 
conimon law grounded on natural ju^tiocf, an4 
according to the custom of ti^e* Wben there in 
no agreement, either written or verbal, tHt law 
will imply a partnership froin the bare act t£ 
trading jointly : ih such cases each party .will he 
liable to the firm for his proportionate quantiljit, 
knd for no more ; and each party will be deeihad 
to have an equal interest in the busin^sa^ Ihougli, 
al^ will be observed more fully in its {)roper plaqfl, 
^aeh individual will be. hable to creditors to tbfe 
full extent of the lossed. Again/ the^y ttiiay b0 
partneirs in any specified undertakttig^ and ^lAf 
^abte to oiie anDthei* and th^ puUie for inatterl^ 
thai ebncerh such undertakirig(jp) : . as if tw^ 
joint-dwtidrs of a «hip send he^ on a voyagpe tot % 

't' if ■---' -t ■' ^ * - - ■ ■ . 1 ^ ^J ■ ! K^— ^ - 

• ■ ' \ • 7 

{n) -Mwris-Y^-Coimany LS.Vea-438*.. 

. (t>) . Ghmtgtim t« Tkwaieit^ y, Sim. ^ 3tu. 133. 

(p) Wiiktt V. Chambers^ Cowp. 814. Rob^ v. Howard^ 
9 Stark. 557» DiBerbm v» S$mik, i ISap. 
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fitfe%fi eoiintry^ vJiife Mdh j» eo|ra||e^;ie|i«r«t6ljp: 
oil hn amx aecount in gtAfhtl bffsiness^ iktitbefc 
viU jbe liable to cifediWra &>r the sq^asate loastejo^ 
the other^. but ovhf for loiaes thtl oonosm ,tl^ 
diip of ii^bieh they are joi&f-bwnMPs: sa if Ijwft 
peiBou put t^r names jointly to a prontitoecj^. 
Bote w bill of ex^baqge, they ilro So far and m 
ibis particular iostaQoe omsidered aapartiieM.(9)i 
a« al3a a number of pmaom associating fs^cjtbery 
and subscribing sums of iMiity for the jiurpose ttf 
pbtdinin^ a bill inpartiaihestto m^eia.rai^way^ 
are partnei^ in thia undertaking (r)i Lastly* tw4 
wmore persons may be partheia with, regard to 
the public, though not.iifl^ $e. The several caaett 
tbat h^ve beeb decided under this head, may \A 
sU include iqi thia principle of law, that whateveif 
person shares in the profits of any concern shall 
beliid>le to creditora for the losseaabo^ smcehia 
tabes a. patft of tbali lund which, in. a .great ibimf 
mr^f is the creditor's securify for the payment el 
his debts (^): as where a mercb^t Jn JLooi^Qif 
recommended cpnsjjgmm»ts to a merchant abr^d> 
ind: it Iraaagieed betwMn the m^chttit m IbondM) 
^d thb merchant abroad, that thd coiimiission eat 
all sales of goods reeonlmended by ode, house toi 
the other should be equally divided, without 



{q) Caroksk v. Vkkeiyi citaA Dbaglai# 4^3^ 
(r) Ifidiieiy. Hfggimf iMnk. &.Cim. 74^ 

B4 
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alloiviflg any dediietioD for expenses ^ it waft 
iSbxii this waff a participation in profit, and couti^ 
toted a partnership ^uoad hoc (()» And whdre iar 
ikiexchant employed a broker to purchase good^ 
and it was:i^reed between them that the liroker' 
idilioiild receive a proportion of v the profits as a 
i^on^ense for his trduble, and at the same time 
sKonid be liaUe to a proportion of the lbsse$ : it 
was held that they were not partners inter $e^ for 
that the broker had no interest in the proper^ 
itself, or in ihe proceeds of it, although he mif^t 
be liable sis a partner to third persons (ii)« So 
where a broker, employed to purchase goods for*« 
fiftn, was to act free of commission, and to be one 
tUrd interested in the adventure, he was held to 
be a partner with his employers (a?). : In the one 
Case it is sufficient for the constitation of partner«» 
ship, that they should appear as partaiers to the 
world, and take a share of the profits; for the 
ether it is necessary that they should have a share 
in the stock(tf). 

•' A pei^on therefore may either be an actual 
partner, possessing an interest in the stocky and 
aqi^pearing in that capacity to the world; oiv 
secondly, ' he may be a dormant partner^ equally 



f 
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(0 Ckeapy. Cratmrnd^ 4 B.& A. 663.- 
(11) Smiiky^fFaisaih s B*& C. 40i» 
(4) Rod v.HoUUukiadr 4 B* ^C. 867^ 
(jf) He9kfi$ky;mnciardy 4^ East; 144^. 
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liable indeed^ and hatitig an equal interest wit&' 
the other partner, but not appearing to the world* 
as sach ; or, thirdly^ he may be a mere nominal 
partner, possessing no interest either in the stock 
er profits, but liable to creditors for all losses. Of 
part-owners, who constitute a fourth kind of part- 
nership, separate mention will be made« 
' Tbov^ a participation in the profits in gieneral 
makes ^ person liable to third persons as a part-* 
net, there are some instances in which this rule 
does not stridly apply, as where a share of Ae 
profits is given as payment for labour* 
: A broker, who was to receive for his own profit* 
whatever he could obtain above a stated sum on^ 
the sales, by way of remuneration for his labour^ 
was held not to be liable as a partner to third 
persoiis (:&)• 

. A sailor employed in the whale fishery, who is 
to>eceive a certaiii proportion of the profits as 
wdiges, is not liable as a partner (a)* 

Nor does an agreement to pay. one i fifth of 
thb [H*Ofit,bt loss of a voyage in Ueu. of wi4^8, 
primagey^ &c. constitilte a. partnerships betwed[i 
the caption and sailors (^). . . 

> An agreement between a broker and a third 
person, that the latter should receive one half of 



(z) Bmjamik v.PcrteuSy 3 H. BI. 590^ 
(a) JVUkinsmy.' Rosier^ 4 Esp. 1B2. 
Ib) MattVi Oknkk, 4>Iattle, d40. 



0g^t wa3 hdd to be a mere 9ub-C9iitlM% aild nob 
ts> ciOoatitute « parttieTsbip (t)« /.. : . ; : 

: Andaniigri^emeQt to gure a penoo a eeitem 
p^i o^ta^^ in retipe^i of ^ods sold at hm fe^.^ 
comQiendatiQQ, ido^s not conatitufe a partaersliip 

between suQh peraoti luidithie trader {d). 

: And wiiere the owmer ef cattle agreed wiffi a 
graiuer to give him one half of what the cattle soid 
for, above a Certain jsum> by way of paymiitot,for 
&e pasturage^ it was held thait this did not oonalir. 
tute a partnership, but was nierely a mode of pay^t 
ing for the pasture (e). So where it was agreed 
that a person who worked a lighter should rederre 
half the gross earnings as wages, and r that th^ 
Owner ^dhcmld reoerve the. other, half, it WM 
decided that this was not such a participation tif 
profit and h»ss as to constitdte a partnership (/). 

An agent who receires a proportion of. thid 
profits for his trouble, but has no interest in the 
capi6tl, is 3DM»t liable as a partner>(^^. 
. Qn the other hand it has been said, thttf thd 
^hore distinction, confirmed by so man^ defcisionn^ 

has not been establishcid on dne consideratiOo .^ 

• • - ■ » • 

I III jl II >■ i* T l '*«» ) ij i j - UMl ^ . ■■■ it • •. ' im , i^ .*4 ,iiii»iniii I 1 lilt 

(c) GIMkdM v» ^l^dA^, 1^ Sta«k. 44.1 ' 

(e;^ Wish ▼. Smallfi ^anip^ a31> n* 
(/) JD^ y. BoswfUi ibid, dm^ 
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^ that if a trader agrees to pay another person for 
his labour in 4he ccmeern a sum of nioney, even in 
pn^rtiofa to the profits, €i<(uftl (o a certaia sbare» 
&at will not make him a. partner ; 1>tat if he h|u| 
a specific interest in the profitsi' themselves, aa 
profits, he is a partner. It is clearly settled, though 
t regret it, that if a man stipulates, that, as the 
reward of his laboi^r he shall have, not a specifiq 
interest in the business, but a given sum of money^ 
even in proportion to a given quantum of .profits^ 
that will not make him a partner ; but if he agrees 
for apart of the profite, as such, giving him the 
right to an account, though having no property in 
the capital, he is, as to third persons, a part: 
ner (i^); ' It is settled, that if a man, as a reward 
for his labour, chooses to. stipulate for an interest 
mthe profits of a business, instead of a certaiii 
sum proportioned to those profits, he iS) as to third 
persons, a partner, and no arrangement betwcfeii 
the parties themselves can prevent it(()» 

f ^ ' ' 1 

I I 9 mi 1^ ■ ■<■ h i I 1 1 ill i < *ii » ilii ^1 I III ■ I m%^m 11 I a l I ii i i * ) < it i» ^ >m ^ ^riii % ■ i tt>|«.ai m% 

{k) Expdrte Jffampery i7Ve8. 404. D. Lord Eldon. 

(t)' Ms parte Rotolandson^ 1 Hose, 8^. 

It is not within ibe origbal object of tbis work to enter int^ 
any contested points, or to broach an opinion nbt immediately 
sanctioned by judicial decisions. In the present case, boweyer, 
it may be allowable tadepart from this rule, as the prinbifile oh 
which the above distinction is grounded seems to thie author 61 
this Work perfectly clear alid just. 

^ Off the one hand^ suppose a person id to receive a proportion 
of a given quantum of profits,* by Way of recompetiM for hft 
labour, this cannot be pfodaotife^f ingiistice ti> any of the ere* 
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III. Dqrnumt Partner. 

Ukd£R the head of Donnant Partnership, cases 
of partnerships in particular transactions wiQ 
necessarily arise. 

ditors of the trader, for the trader's own interest will not suffer 
him to give a greater proportion of the profits than the parti- 
cular adventure will well afford. As If the risk is worth ten 
per cent, he will not be satisfied with securing fivo per <:eBt; 
only as his own return, but will probably offer an equal share 
of the profits above the five per cent. : but suppose the adven- 
ture fails, i^id there is none or very little profit to be divided> 
the creditor is obviously in a better condition than if a sum 
certain had been given as wages; for as every undertaking 
must be attended with some expense, and it is usual to pay 
agents or servants before any return of profit can be fairly cal« 
culated upon, it would be unreasonable to say that an agent or 
servant shall not be paid until the trader's, other creditors are 
satisfied, and whether those wages are paid by a proportion of 
the profits, or by a sum certain which must be deducted from 
the profits, cannot be very material to fhecfeditom. 
, -Oft the other band, if the agent agrees for a part of the 
profits as such) and stipulates for an interest in the profits of a 
business, ins'tead of a certain sum proportioned to thos^ profits, 
he Mams the right of an account (a), and to the prejudice of the 
creditors may institute a suit against his employer, not for the 
recovery of his wages, but for an account of profits ; and, sup- 
posing him not to be thereby constituted a partner, might take 
his full share of the profits, having an obvious advantage over 
the other creditors; for in case of the trader's insolvency, his 
claim (still supposing him not to be a partner) would be prior 
-19 that of other creditors, whereas in the former case he has not 
a determmate interest in the profits, but on the event of the 
Uader's becoming bankrupt, would be on the same footing with 
,4>ther simple contract creditors. 
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Donnant partners are those whose names do not 
appear to the world as partners, but who have an 
interest in the stock or profits (or both) of the 
J^usiness. A dormant partnership may either be 
formed by express agreement, or by operation of 
law. It frequently happens that persons, are de- 
'SiroQS of employing money in trade, who are not 
wilting to appear to the world as traders^ and 
therefore they enter into partnership with scmie 
;per8on who holds himself out as the active and 
ostensible trader; in this case the liability of the 
dormant partner is co-extensive with that of the 
^tensible partner, though their duties, as will b^ 
.observed on a proper occasion, > are not precisely 
the same. A donnant . partnership formed :by 
operation or construction of law, is where One^ 
person engages jointly with another, in any trans* 
action, either as his agent or otherwise, and: who 
^as an intereiaft in the profits of such transaction 
ds profits. In cases of this description, the parties 
.entering into the engagement are not probably at 
•the time aware that they are forming a partnersfaipi 
and. themselves have no such object in view;, but 
as the lav/ will always protect third persons against 
frauds, which might be practised if secret i^ree* 
ments were allowed to be binding on third persons, 
it has declared all the parties entering into such 
agreements liable to the world, as parttiers^ 3^e 
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aeveral cases cited above (i) are somanyiniSUuices 
in which this point hag beea contested; tiz. whsA 
constitutes a dormant partnership, and they have 
all be^i decided to be e:tceptions to the rule on, 
which the law will imply a dormant partner^ip. 
• If, on the dissolution of a partnership, the re^ 
tiring partner continues to have an interest iii die 
profits of aburinesSy he is still liable as a partnef» 
ihofogh the putn^diip has been ostensibly dis- 
solved : as where the retiring partner was 40 
vecelv^ an annuity f(Nr a spect&ed term of years^ 
if the remaining partner so kmg lived, he was still 
Uable as a partner, on adconnt of the conting^ef 
of ^interest (/); but where tiie annuity was for a 
certain number of years, no partnership existed (m)L 

If an annuity were granted out of a bankings 
house to the . widow of a deceased partner, sii^ 
would not be liable as a member of the iirm (n). 

If an annuity is setded on a retiring patrtner^ 
the amount of which is to d^end on the increase 
or diminution of th^ profits, he is still liable as a 
domuuit partner (o) ; aad where the retiring part- 
ner assigned all his interest to his copartners on 

. (Ai) Fa0a9& 10. 

jCO Bloshm v« Pell ia Grace v. iSmithf % W. BL 998. 

(m) Gra/Qt v. 6'»ii/A, 2 W. BL 998, 
' (n) Waugh V. Caroer^ 2 H. BL 842; 
f \di In^Jfiolbectf Buck* 49. • /> 
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tiraM ior his ehildren, in such shtres as he sbould 
appoint, and in defiuilt of appointment on trust for 
liift chUdten, to be divided equally amongst them 
wh^ the youngest should come of age, it was 
held that tl^ contingency of the retiring partner^ 
interest depending upon the death of any of his 
^iuldren tmder age, made him still liabte as a 
dnnnMt partner (p). 

•Where it was agreed that the retiring partner 
sbbuld receive an annuity, and also a certain per 
bcnttage im addition on good^ sold to customers 
Kcommended by such retiring partner; it was held 
Ait Ihe liability continued (q). 

A pefSDB who lends money to a person in trade 
at more than legal interest, is liable as a partner 
to limd persons (r). 

Where it was agreed between two persons that' 
one of them should furnish goods on an adventure, 
the profits of which wei^ to be equally shared 
wAk diexither, it was held that, as between them* 
sebe8,iio partiierohip was formed; for that the 
division' pf profits was mertely a mode of remu-' 
nbatiiig the trouble and. credit of the latter, but 
that thef were liabde as partners to third per- 

(q) Toung V. AxkU 'wWaugh v^Carver, .« ii« Bl. •4t. 
(r) Fere^f9nMcrdfmt t Jsc. }44'/ 
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So yrhere it was agreed that a brokcfr should; 
receive a {Nroportiixi of profits in lieu of brokerage^* 
and bear a proportion of the losses, it was held 
tha( he wa^ not a partner with his enq>loyer/ 
(hough liable as such to third persons (<). 

A creditor of a firm agreed to share in the profit* 
aiid loss of an advaature, of .which the goods were^ 
to be supplied by his debtors, the debt due to hini^ 
was to be reimbursed to him firom the returns of 
the adventure, and after that he was to have his: 
share of profit proportionable to the amount. oT 
die sum due to him* On an action. by die seller 
of the goods against die creditor and his.debtors,; 
it was held thftt they were partners in this transac- 
tion, and^dierefore joindy liable, as die i^;reemeilt 
was antecedent to the purchase of the goods,; 
although the creditor did not a{^ar as a joint 
purchaser at die time of die purchase (u); hut i£ 
diegoods had been first purchased^ and the re-* 
spective parties had entered into a subsequeiit' 
i^eemeot. of the above nature, the jcreditor^: 
whose name did not appear in the purchase,; 
would not have been liable to the seller, thbuglt 
responsibly f pr any subsequent engagement rela^: 
tive to the particular adventure (j:) : nor would ai 
subsequent acknowledgment of his liability con-^ 



J ;i 



(«) Gouthxoaiie v^ DuckfBMrtk^ 18£Bftt«4Sl. 

(x) Id. ibid. SaoiUe v. Hpbtrtim, 4 T. R4 i^o*^'^ K 
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stitute him a partner antecedent to the period 
when his joint liability commenced (y). When 
difierent persons purchase goods^ each on his 
separate credit, and afterwards join them in one 
common adventure, of which they are to share the 
profit and loss, they become partners from the 
time of making the agreement, but not until the 
community of interest has taken place (z). 

And if the executor of a deceased partner con- 
tiques his testator's shar^of the partnership pro- 
perty in the business, for the benefit of an infant 
child of the deceased, he will be a dormant part- 
ner, and personally liable for his proportion of the 
losses sustained by the firm, though his name does 
not appear as a member of the firm. Therefore, 
where a bill of exchange was drawn for the ac- 
commodation of the partnership, and paid in dis- 
charge of a partnership debt, the executor was 
held liable, notwithstanding it appeared that he 
had carried the profits of the business to the 
account of the infant, and received no part of the 
profits himself ("a^. 



■«■ 



(jl) douthtoaite v. Duckworth^ la East, 431. Sceoilk v. Ha- 
herhon^ 4 T. R. 720. 
(z) Id. ibid: 
(a) Wightman v. X^^^^oe^ 1 M. & S. 412. 
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IV. Nominal Partner. 

A PERSON who holds himself out to the world as 
& partner, is liable for all l6sses, though he may 
have hiD interest in the profits (b). If he will lend 
his name as a partner, he becomes, as against all 
the rest of the worid, a partner, not upon the 
grounds of the real transaction between them, but 
upon principles of general policy, to prevent the 
frauds to which creditors would be liable, if they 
were to suppose they lent their money upon the 
apparent credit of three or four persons, when, in 
fact, they lint it only to two of them, to whom, 
leilhout the others, they would have lent no- 
thing fc^. 

The allowed use of the name on the bills of 
parcels is sufficient to create the liability of a 

r * 

nominal partnei", although the creditor at the time 

f r 

of dealing does not know that the name is 
Vised (d). 

But the mere use of another person^ n&me, 
without his consent or knowledge, cannot make 



^ssaosBdBSBSBSsariBaii^ifa-SiadBamaaHHSaBMBi 



' (b) Guidon v. Robson^ 2 Camp. 3CI2. Parsons v. Crosby^ 
5 E^p. 199. M*Iver v. Humble^ 16 East, 174* Er parte 
Langdakf 18 Yes. 301. 

(c) Waugk V. CafvcTf 2 H. Bl. -342. Watson, exparte, 19 
Yes. 461. De Berkom v. Smitk, 1 Esp. 29. 

(d) YouMg V. Axtell^ in Waugk v. Carver^ 2 H. Bl. 242. 
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him liable as a purtoerff^; but a person wlio 
knows his name is used, though without his cbxi- 
sent, should publidy disclaim the ccmnexion^ 
otherwise his acquiescence will be inferred (f). 

If die name of a retiring partner is used s^inst 
his consent, after proper notice of dissolution, he 
will not be liable as a nominal partner (g). 

But where the retiring partner suffered his name 
to remain over the door, he was held liable to a 
hmafide holder of a bill of exchange, drawn after 
the dissolution (h). 

Where, however, a creditor of a firm had notice 
that a nominal partner did not share in the profits, 
and was not to be liaUe for losses, he could not 
recover against the nominal partner (i), 

V. Illegal Partnerships. 

All Partnerships entered into for any purpose 
which offends against the moral law, or the statute 
law of England, are illegal : and the law will not 
protect any persons entering into such partnerships ; 
but with regard to third persons not privy to the 

* (e) Ex parte Mathews^ 3 Yes. & Bea. 125. Guidan v. JRoAAm, 
9 Camp. 302. Hoare v. Dawtu^ Dougl. 37 1; 

(/) Id, ibid. 

ig) Kewsome y.Coks^ 2 Camp. 617. 
(i) WUUmm y. Keats, 2 Stark. 290. 
(1) Alderson v. Pope^ I Ca^ip. 408. 

C 2 
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illegality 9 it will afford tke same piotection^^s. 
against legal partnerships. 

The number of persons who may enter into 
partnership, for the purpose of carrying on certain^ 
businesses, is limited by various acts of parlia- 
ment. 

Thus it is not lawful for any other persons but 
the Bank of England, united in covenants or part- 
nership, exceeding the number of six persons, to 
borrow, owe, or take up any sum or sums of 
money on their bills or notes, payable on demand, 
or at any less time than six months from the bor- 
rowing thereof f A J. 

«. It has been decided that this restriction does, 
not apply to trading companies, consisting of more 
than six persons, who are not bankers CI). 

But it seems that a company established for 
other than trading purposes, is within the meaning 
of the acts above referred to (m) : in some instances 
however the act of parliament, by which an incor- 
porated company is created, expressly provides 
against the above prohibition (^nj. But in such 
case, if the corporation is empowered to 



{k) 6 Ajn. c. 9a« & g. 7 Ann. c. 7. £« 61. 3 Geo* L c« 8* 
s. 44. 15 Geo. II. c. 13. 8.5. SI Geo. III. c. 60. s. 13. 

{}) Wigan V. FamUry 1 Stark. 459. 

(tn) Broughtan v. Manchester and Salford JVaierwdrh, 
3B. &A. 1. 

(ft) Slark V. Highgate Jrchvkty Company, 5 Taunt. 799. 
Murra^v. East India Company y . 5 B. & A. 204. 
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money by notes for some particular purpose only, 
it is necessary to state in the notes that they are 
given for that purpose, otherwise even an innocent 
indorsee cannot enforce payment against the com-* 
pany, if it be shown that they were issued for 
some other purpose (p). 

By another act of parliament the number of 
persons who may be partners in the coal trade is 
limited to five, and any persons above that number 
united for the purchasing of coals for sale, or for 
making regulations with respect to the manner of 
carrying on the trade in coals, are to be deemed 
an unlawful combination to advance the price 
of coals, and all persons concerned therein are 
liable to be punished by indictment or informa-. 
tion (p). 

A partnership formed for the purpose of 
smuggling is obviously illegal; and where 
one of several partners, residing at Guernsey, 
sold brandy to a purchasor in England, for the' 
purpose of being smuggled, on an action for 
the pttrchase-»money, it was held that the firni 
could not recover, although the three partners 



(o) Slark v. Highgate Archway Company^ 3 B. & A. i. 
ip) 28 Geo. IIL c. ^, s. 1. 
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it be for the purpose of carrying on a trade 
licensed by the government of this country (b) ; 
but if it be shown that such residence is not an 
adhering to an enemy, the bare fact of residence 
is not suflSicient to deprive them of the right of 
enforcing contracts s^ainst third persons (c). 

Where one of three partners, the other two 
being neutrals, obtained a licence as broker, on 
behalf of several British merchants, to trade to an 
enemy's country, and before action brought the 
two neutrals became enemies, it was held that 
the broker might maintain an action, on a policy 
of insurance, to recover the value of the joint 
interest of the three Cd)* 



(b) Ex parte Baglehole^ i% Yes. 525. 

(c) Roberts v. Hardy y 3 M» & S. 533. 
(<0 Dt Tastet v. Tayhrj 4 Taunt. 233. 
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CHAP. IL 

OF THE INTEREST OF PARTNERS IN STOCK IN 

TRADE. 

Partners are joint tenants of all the stock and 
effects employed in the partnership business (e). 

'No partner can have a separate interest in any 
part of the property belonging to the partnershipr, 
though each has an entire as well as a joint in- 
t^est in the whole of the joint property (f) : nor 
is the degree of interest in any way affected by 
the proportion of capital which each individual 
brings into the concern ; so long as the accounts 
remain unsetded, each has an entire intereist in 
the joint property of the whole ; but when a ba- 
lance of accounts takes place, each has a sole and 
separate interest in his aliquot proportion, and 
when that proportion is determined by the balance 
of accounts, the property so divided becomes the 
private property of the individual, and is no longer 
at the disposal of the firm (g*). 

A joint tenancy in property embarked in trade 



(e) ^hxp V. Harwoodf i Ves. 342. 

if) Par V. Hmtbuiry, Cowp. 445. Bromn v. Hedges^ 
1 Sa&. 390. 

(g) Fox V. Hanhury^ Cowp. 445. Lingtn v. Simpsmy 
1 Sim. & StUk 600. 
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SO far differs from an ordinary joint twancy, that 
survivorship is not admitted (A). 

Where partners buy land for the purpose of 
carrying on the partnership busUiess, it beqom^es 
partnership property, and the partners are tenants 
in common (i). 

In this case five persons purchased lands for 
the purpose of draining, and the land was con- 
veyed to them as joiat-*tenants in fee ; one of the 
five thinking the undertaking hazardous, after hQ 
had paid his fifth share of the original purchase-* 
money, wholly deserted it, and took no more 
trouble about it. After his death, on a bill 
brought against the other four, by his heir and 
executor, for an account and division of the part^ 
nership estate, it was held that the five pur^ 
chasors were tenants in common, and that the beir 
should have his fifth, on paying his proportion^ 
with interest, of the money which had been ex^ 
pended in furtherance of the original under^^ 
taking (/r). 

Nor is real estate, though the conveyance -be 
made to one partner only, separate, if purchased 
by the partnership funds (Q. But if it appears 

(h) See Index, Survivorship, 

(t) Thomian v. Dixon^ 3 Bro« 199. Lake Y4. Cfoddock, 
3 P. Wms. 158. 

(jk) Lakcy.. Cradiock, 3 P. W^wa, i^S* \ • ' 

(/) Sndth ▼. Smithf 5 Ves. 189. 
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that the money has been lent by the finn io one of 
its members, who mvests it in the purchase of real 
property, such property will be the separate pro^ 
perty of the purchaser, and not belong to the 
finn(m). 

In case of doubt, whether real property has 
been purchased for the purposes of the partner* 
ship business, an inquiry will be directed before 
the Master to ascertain the fact (n). 

During the lives of the partners, there is h6 
doubt that real estate is joint property ; but it has 
been questioned, whether, on the death of a 
partner, it shall be considered as real estate or 
stock, whether the surviving partner can claim a 
right of survivorship, or whether it shall be in« 
eluded in the personal estate : opinions, however, 
seem to preponderate in favour of its being treated 
as personal estate. It is said, that an express 
copartnership agreement may alter the nature of 
real property ; but if the intention of the parties lis 
not sufficiently explicit, all real estate will descend 
according to the rules of the common law(d^, 
though in equity survivorship is not admitted (p). 

On the othei* hand, it has been decided, that on 

(m) Smih V. Smithy 5 Ves. 189. ^ ' \ 

(«) 1 Ves. jun. 435. 

(0) Bipky V. Waterworth^ 7 V68. 435. BeU v. Fhym 
7 Yes. 453. BaJmain v. Shore^ 9 Ves. 500. 

(P) ^^ffrtys y. SmaU^ 1 Vera. 217. Lake v. Craddoek, 
3 P. Wins. 158. Lyster v. DoUandj 1 Ves. 431. 
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the death of one of the partners all real estate 
used for the purposes of carrying on the partner* 
ship bxishiess is to be considered as personal pro*- 
perty (q). 

Where a lessor had agreed to grant a lease to 
one of several partners, since deceased, for pre- 
mises for partnership purposes, equity refused to 
restrain the lessor from granting it to the repre- 
sentatives of the deceased; but restrained the 
latter from disposing of it, when granted, for other 
than partnership purposes, and with the assent of 
the surviving partners (r). 

If a member of a firm secretly obtains a renewal 
of the lease of the premises on which the business 
is carried on, such lease is partnership property 
although the partnership be dissoluble at plea- 
sure f^^. So where a partner in a colliery took^ 
lease of the colliery in his own name, the lease 
was adjudged to be taken for the benefit of the 

firmfO- 

(9) Toamutid v. Deoaynes^ Mont. <» Part. p. 97, in notes ; 
and Selkrig v. Dairies, a Dow. 343. Thornton v. Dixon, 

3 Bro. 199' 
(r) Alder v. Fouracre, 4 Swanst. 489* 
(«) Feaiherstonhiugh_Y. Fenwkky 17 Yes. 298. 
(0 Foster v. fla'e, 3 Ves. 696 ; 5 Ves. 308. 
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CHAP. III. 

OF THE LIABILITY O^ PARTNERS FROM THE 

ACTS OF COPARTNERS. 



L Binding the Firm by Simph Contract. 
II. Binding the Firm by Bilh and Notes. 
in. Binding the Firm by Guarantee. 
IV. Binding the Firm by Deed. 
V. Binding the Firm in Legal Proceedings, 



I. Binding the Firm by Simpk Contract. 

IT is necessary that a person who enters into 
partnership should be thoroughly satisfied of the 
probity and integrity ^of those with whom he thus 
connects himself, for every member of a firm has 
the same power to dispose of the partnership pro- 
perty, in affairs connected with the business, as if 
it were his own personal property; he may pledge 
the credit of his partners to any amount (u). This, 
though in many instances productive of great 
hardship to individuals, is undoubtedly for th^ 
advantage of commerce, and even materially 
benefits the partners themselves who are thus 
liable, as it strengthens their credit in the mer- 
cantile world, enables them to carry on a more 

(ti) Baker v. Charlton^ Peake, 74* Cramshay y. Maule^ 
1 Swanst. 509. 
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extensive trade, and, as it were, to be personally 
present for the furtherance of their interests in 
separate parts of the worid. 

In all simple contract dealings immediately re- 
lating to a partnership business, each member of 
the partnership is, in his own person, the acting 
representative of the firm, and the act of one is 
the act of all (s). The most obvious privilege of 
an individual partner is that of disposing (^^ J of 
the partnership effects, and purchasing (z) others 
for the benefit of the firm ; and any such contract, 
however much objected to by the remainder of the 
firm after its completion, may be enforced by any 
purchaser or sellor against the firm (a). 

And should the purchasing partner, at the time 
of the purchase, have it in Tiew to convert the 
purchase to his own use, and convert it accord- 
ingly, the firm will still be liable, unless there 
appear to have been collusion on the part of the 
sellor (bj. 

But if the sellor appears to have been guilty of 
fraud, or to have known, at the time of the sale, 
with what view the partner made the purchase^ 



(x) Anon. v. Latifield, Holt. 434 ; 1 Salk. 292. 
- (y) Lambert's case, Godbolt» 244. Fox v. Hanbwy^ .€owp. 
445. Barton V. WUliaamt 5,B. & A. 405. 

(z) Wyatt\. Hare^ Cemb. 383. Bond y. iribsortp 1 Camp, 
185- 
, (<i) Lambefcfs coie^ Goctt)o|t, 244. 

(6) Bond V. Gibsonf 1 Camp« 185. 
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and'tJiat the goods were not intended fc^ the 
benefit of the firm, he either makes himself /Mir^»7 
ceps criminis, or rests his claim for payment oq 
the sole credit of the purchaaor (c) : i£ however, 
at the time of the contract, the contracting party 
supposed it related to the partnership business 
the contract will not be vitiated by any subse*- 
quent discovery to this contrary (dj. 

So if a person supplies goods to one of a firm 
after nolsce not to do so without the concutj^nce 
of thfe other partner, he has no claim on the firm, 
unless he can prove that the dissenti^it partner 
assoited to the purchase by some after act of his 
own, or that he derived some benefit from the 
delivery of the goods (e). 

But if it be merely an agreement between 
thiBBmselves, that one partner should not enter into 
any engagement without the concurrence of the 
res^ sueh agreement will not be binding on third 
paitie^ : as if two persons, in partnership for the 
sale of horses, iagree never to warrant their 
horses, and one of them gives a warranty on a 
kothe^ bdonging to the partnership, it will be avail- 
able lagainst the other (J'). 



li I ■ i ■> 



^ (c) Skirrifs. WUks^ i East, 48. BMey v. Ta^r, 13 East^ 

((Q Swan v«. Sietle^ 7 East, 210. 

(e) WiU%9 v. Dy^fm, 1 Stark^ 164. ; . 

(/} Sandikmda v. Marshy. ^ B. & A. 673, 
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Where three persons, partners as sugar brokers, 
agreed not to buy sugars for the trade without Uie 
consent of the majority, or, in case any of them 
should buy sugars without such consent, the per* 
son so buying to be liable to the whole loss ; one 
of the partners gave notice of his intention to 
withdraw from the business, and, on hearing that 
the other partners were treating for the purchase 
of scmie sugar, gave notice to the trader that he 
would not be liable for any sugars which the re- 
maining partners should buy of him, and the 
trader answered that he would rely on the secu- 
rity of the remaining partners only, and received 
in payment promissory notes in their names only, 
the outgoing partner was held not liable (g). 

Where one of several partners gave a verbal 
promise to pay a debt due to a creditor of the 
firm, to the assignee of such creditor, the promise 
was held binding upon all, and was not within 
the Statute of Frauds, as it was not an undertakii^ 
fpr the debt of another, the old debt being ex- 
tinguished and a new one created (A). 

If a third person commissions a firm to buy. 
goods for him and resell them, as they may think 
fit, should one of the firm send him in a feigned 
apcount, pretending that they have bisen purchased 
and sold, when such is not the case, and settle 



»» ■ » » I < 



(g) Menvet w.Whiney^ 5 Bra* 489. 

(A) Lacy v. M'Ncik, 4 Dowl. & Ryl. 13. 
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him the accountB on each sale, and should 
he discover after another advance of xaoney for a 
simiiar transaction, that the founer transactions 
hsere been fictitious^ he may recover the •money-so 
advanced from the firm, without any deduction 
for profit in the former transaction, although none 
bat the acting partner are privy to the fraud (t).. 

So on a general partnership between two con- 
vefyancers in the country, if money be received 
partly by one and partly by the other, to be 
laid out on a mortgage, which is forged by one 
of the partners without the knowledge of the 
other, the innocent partner is liable to repay the 
xooaey(lc). 

Where a member .of a firm of bankers- received 
a sum of money to purchase a lottery ticket, and 
undertook to /pay .the benefit, if . any ; the ticket 
wasdfrawn a prize, and .the firm was held liable to 
theramount(Q. 

Gbe partner :may. order insurances to be made 
for the^ firm,': and : such order will bind the 
whole (m) : .but a part-owner of a ship cannot Und 
the.:other part-owners . by a direction to eflect an 



(t) Rapp V. Latham^ s B. & A. 795* 
(k) WiUett V. Chambers, Cowp. 814. 

(0 v. Lajifield, Holt, 434 ; 1 Salk. 399. 

(m) Hooper v. LuMy, 4.0ainp. 66. 

D 
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ui9iifanQe. <»i, the $biip.(n\ unless the parlHxwQeK 
mre also partners (o). 

Note» the difitinGtioa ia this, case k, that part- 
owpei^ are ten^i^ in commpii, and one c»iiiot 
dispose of tibie share of the other; Imt partoen 
are jomt.tenants of their mefchandize, and one 
may dispose of the whob property (p). 
. If a member of a club, orders goods for the 
benefit of all^ every member who eoneurs with 
the ord^r^ or subsequently appvo^aof it, is liable^ 
notwithstajading the member who ordered the 
goods is made the. debtor in the pkimtiff 's books, 
and the biU is made out ia his name and sent to 
him, unless it appears that the plaintiff meMit at 
1^ tiipe of the sale to give credit to that member 

If several persons provide, horses, their several 
prc^er^r for the several stages of a ooach, h. ibm 
general profits of which they are p^rtners^ and ft 
be iK^toriQUs that the several proprietors horse the 
Si^paraAe stages, and the teadesmen rely on theit 
^aiTf^te. credil^ aJil are n<ri; jointly liable fo^ gieodv 
^^Mn^iih^ to one partner for the uae of the horses 



(fi) French v. BackhousCyS B"""* «727. Qgh v^ Wremghifn^ 
Abbot, 76. Bell v. Humphries^ a Starke 345^ 
(0) Hooper v. Liishby^ 4 Camp. 67* 

(p) Id. Ibid. 

{q) Delaney v. Strickland, s Stark* 416. 
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employed in drawmg the coach along his part of 
the road (jj). 

But the proprietors are jointly liable to a pas- 
seng^, ot a person sending goods by their coach » 
for any damage sustained through the negligence 
of a servant employed by any one of them (r). 

A pledge of partnership property to a person 
who has no notice that it is partnership property, 
and where there is no fraud, is biilding against 
the firm (s). Where a broker who was to act free 
(tf commission, and to be one third interested in 
goods purchased for his employers, pledged the 
goods so purchased, the firm was held to be bound 
by such pledge, on account of the community of 
iat^ert between the firm and the broker (t) ; and 
where money is advanced to one of the finn oa the 
security of goods belenging to the partnership, 
die firm will b^ liable to make good any ddi- 
eiency which may be proved on the sale of such 
goods (f^). 

But where one of two persons, partners in a 
parlicuiar transactkm, borrowed money on p^rt- 
Bership goods* in the hands of a broker, by draiy-^ 



(^) Barton v. Hanson^ 2 Camp. 97 ; 2 Taunt. 49. 

{f) Id. ibid. 
: ^1) Uajba V. tiyjand^ Gbw. 132. Metcalfe v.. Exchange^ 
Rarnard, ^43. 

\i) Reid vV HoUinshead, 4 B. & C. 867, 

(») % parte Gellar, Rose's Gases, 997. 
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ing bills on the broker, wbich were discounted by 
a third party, and the broker's warrants deposited 
in the hands of such third party as a security ; 
the broker was desired by the partners to make a 
division of the goods held on their joint account, 
who accordingly appropriated specific warrants to 
each. Half the bills, which had been discounted 
on the security of the warrants, had been paid, 
and the broker at the request of his employer 
procured the same person to renew the other half, 
and as security lodged the warrants which had 
been appropriated to the other par&ier on the 
division : it was decided that the partnership had 
been determined by the partition, and that the 
second pledge was a pledge of a specific chattel 
belonging to another ; that the discounter had no 
lien on the warrants, (aldioiigh he was entirely 
ignorant that any 'other person than his -creditor 
had any interest in the goods), and therefore. that 
trover was maintainable by the rightful owner 
against the discounter (i;). ^ 
^ Where one partner consigns goods to another 
partner for a specific purpwe, and in the perform- 
ance of a joint contract, the consignee has no 
right to divert that purpose, and pledge the 
goods ; neither has the pawnee any lien on the 
goods for the advances made by him, if at the time 

{v) JVilliam y. Barton, \ M^Ciellapd & Younge, 307. 
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^f tbe pledge it was within bis. knowledge that it 
was partnership property, and that the. proceeds 
were not to be applied for the purposes of the 
partnership (x). 

As where different firms in Dublin and London 
had engaged to. supply provisions for the navy, 
the house in London was not allowed to pledge 
the bills of lading to their own bankers for ad- 
vances on their account, when the bankers, had 
notice of the consignment and knew the nature 
of the transaction, although there had heei\ other 
dealings between the different firms independent 
of their government contract (y). 

If a partner borrows money to defray bis ex- 
penses when engs^ed in partnership business, the 
firm will be liable (z). 

But a partner cannot bind the firm in any con- 
tract that is not connected with the partnership 
bosiuess (a). Nor if one engages in ainy contract 
CQimeeted with the business, but firom which he 
solely derives the benefit, and this. circumstance is 
known to the person with whom he contracts, the 
firm ^tU not be liable (6) : as where a proprietor 
of a stage-coach engaged to send all the parcels 



(x) Paley, Prin. & Ag. i8o. 

(y) Snttiik v^ BurridgCt 4 Tanat. 684. 

(x) RotimU V. H^mphries^ 1 Esp. 406. , . 

(a) Sandilands v. Marsh, 2 B. & A, 678. 

(b) BignoU v. Waterhotuc^ 1 ]^, & S, 1139. 
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of a third person free of carriage, on 
that he would relinquish his claim to a share in 
thb stage-coach business to htm; parcels were 
carried free for a considerable time, and at leiigth 
one was lost ; on an action against the stage-coach 
. proprietors by the owner of the parcel, tbe firm 
was held not liable, as the contract was only made 
with one of the partners and for his individual 
l>enefit (c). 

A partner who acts by the authority of the firm, 
and gives notice that it does not relate to the 
partnership, may bind the firm in a simple con- 
tract (rf). 

So a partner, by leave of the firm, may pledge 
their credit for payment of his private debt, and 
this may be often done for the purpose of sup- 
porting the credit of one of the house (d). Subse- 
< qiient approbation is sufficient evidence of pie- 
vious positive authority ; it is said, that if the 
partners are privy aad silent, permitting thefii to 
go on dealing in this way widiout giving nottee, 
the question vHll be, wheAer subsequent ftppf o- 
' blUion is not £>r ^is purpose equitalent to pre- 
vious authority (/)• But if it be evident to the 
party making the contract, that the transactioQ 



(c) ^^ignoU r. WaierkoHse, i M. & S. 139. 

(d) Bs forit B0ibcmu^ 8 Ves. 549. 

(e) Id ibid. 
if) Id. Ibid. 
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dMd i&ot Khite «o tiba partmnhip, the firm wUi* 

Where on(s of several partners was in the habit 
erf* *dra wii^ biUs on the firm» for the purpose 6f 
oarryiiig on the paartnersh^ business abroad, the 
ikm wto held liable for money had and reci^iYed, 
AKmgh not jointly liable on the bill itself (A)w 

Where a member of a firm lends money belong 
ing to th^ firm for the purposes of an illegal trans-^ 
action^ his copartners cannot recover the money so 
lent from the person to whom it was lent, not'* 
withstanding they w^re ignorant how it was to be 
applied, and tliettiselves derived no benefit from 
the transaction (i). 

II. Of Binding the Firm by BiUs and Nates. 

It has been already observed, that one partner 
may bind the firm, by simple contract, in any 
transaction that relates to the partnership: the 
species of contract of most frequent occurrence, 
is that of negotiating bills of exchange and pro- 
missory notes. 

It has long been recognised as an undisputed 
rule of law, that one 0^ a firm may bind the reSt, 
by drawing, accepting, or indorsing a bill of 



\g) hit fkrte Jgaa, d Cox, 319. 

(I) Bt^^pmfty X hL h S. 9S1. 

D4 
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exchange or promissory Tio\»(k): nor is it neees*^ 
sary that the holder of such note, should inqiiire^. 
whether the party, giving the note, has such 
power especially entrusted to him by his copart-^ 
ners (I) ; but the power of binding the firm by 
bill or note is^ only an implied authority, and if 
they agree between themselves that they shall not 
have such authority, such agreemant will be cmi- 
clusive against a person who receives a bUl or 
note from one without the others consent,, after 
notice of the agreement (m). 

A note drawn by one, purporting to be for the 
firm, is several as well as joint,r audi will bind the 
drawer separately, though not his copartners» and 
all collectively, although it begin ^' I promise to 
pay(^»;." 

And where one partner executed a charter- 
party, in the conunencement of which he con- 
tracted for himself and partner, but throughout 
the remainder of the instrument the ''said 
freighter " only was mentioned, the words at the 

beginning of the instrument were held to apply 

ij ■ II ■ III > I ■ ■ I I ■ ,1 ■ ■ ■■ I 

» • 

{k) Pinkney v. HaU^ Salk. is6; Lord Raymond, 175. 
Jitum, Styles, 370. Jnon. Holt, 67. Harrison v. Jackson, 
7T.R. 207. 

(/) Stoan V. Steele, 7 East, dio. 

(m) Gahoay v. Maithew, 10 East, 264. , 

(ft) HaU Y. Smith, t B. & C. 407.- Lord G^wag y. Mai'^ 
thew, 1 Camp«403. JFilks v. Back, fi East, 264. Ciark ▼• 
Blackstock, Holt, 474. Mafch y^ Wffrd^lfssikB, 131. 
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to the whole, and both were consequently liable 
to the contract (o). 

V 3o a bill drawn on a firm, atid accepted by one,, 
will bind the firm, although the acceptance be 
only in the name of one (p) : and ah indorsement 
by one partner in the name of the firm Innda 

^\(q). 

Where one partner promises, for himself and. 
company, he always signs singly; or if he pro*^. 
mises singly, he signs '^ for self and comr 
papyfrj." 

If one partner indorses bills of exchange in a. 
different name from that generally used by the^ 
firm, it will nevertheless be binding, if it be proved 
that he was in the habit of indorsing bills under 
such different name (s).\ 

V A person who takes a bill or note from a^ mem-i 
her of a firm, knowing at the time that the transn 
action is fraudulent, cannot recover against the 
6rm(t). 

If a private creditor of one of sfeveral partners 
takes a bill or note on the partnership credit^ 

(o) Tkma* "v^ Clarhf s Stark. 451. 

(p) Mason ▼. Rumtey^ 1 Camp. 384. 

{q) WelU V. Masiermanny sEsp. 731. Bidky v. Taylor ^ 

ia£9ftVi75« 
(r) Smith v. BaUy^ 11 Mod. 401. 

(£) WiUiamson v. Johwofiy I B. & C. 146L 

(0 SAirref v. WUkSf i East, 48^ 4rdcn y. Sharpe^ 2 £sp. 

524. 
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drawn by kis debtor, and wiAout the knowle^^^ 
of the other partners, it is a fraud on the partner- 
ship (r) ; and should he bring an action on the 
bill, it is not necessary to give him notice tfaat 
&e consideration will be disputedfyj. So whtt«^ 
an indorsee sued thepartn^^hip on a bill indofsod 
to him by one of the firm in the name of aH, and- 
it appeared that at die time of die indorsement he 
knew that the transaction was to be concealed 
from the other partner, it was held that the trans** 
action was fraudulent, and consequently tibat he 
eonld not recoverfj3rJ : though in such case an 
innocent indorsee could enforce payment, for it 
woidd be clearly impossible for the indorsee of a 
bill in aU instances to inquire whether diete had 
been any fiund on the part of any fonner holden 
of such bill; but if one partner accepts e bid of 
exchange in the name of the firm, but not in a 
partn^Bhip transaction, an indorsee cannot ttMUtt* 
tain an action on such acceptance against a dcrir^ 
mant partner, who was not known to be a pirtner, 
nor die bill taken on hi* credit(tf); but if die 
creditor diaws a bfll of exchange on a firm for a 
debt due prior to die existence of the partnetdup^ . 



(j) Skirref ▼. WUkt, i East, 4S. fiontoM, <a» pftrf^ 
8 VcB. 540. 
(y) Grtm ▼. Ilcaiai, 9 Stek. 348* 
<s) Arim^Skm^ s £tp.5S4. 
(«) Umfi Y. ^«%, 9 C. & P« 138. 
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and the in-coming partner gi^es bis consent to' 
the acceptance^ the bill will be good in the hands 
of die creditor (b). 

If a member of a firm gives a partnership eo/^ 
gagement in the partnership name, vvith regard 
to a transaction not in its natnre a partnership 
transaction, he who seeks the benefit of that en^* 
gagement must be able to say, that diongfa in its 
nature not a partnership transaction, yet there was 
some authority beyond the mere circumstance of 
partnership to enter into that contract, so as to 
bind the partnership, and then it depends on the 
degree of evidence (c). 

If a member of a firm gives a bill in the name 
of the firm in pajrment of his private debt, imd 
the other partner^ who, on discovery of the fact, 
expresses his dissatisfaction and insists on secu*- 
rity, does not tibereby give his consent to be 
joih&j liable on the bjll(d). 

Wherd a bill was drawn by one partnear in the 
Bskne of the firm, in payment of a debt due to thfe 
payee fiK>m the piurtner^p, and also in payment 
of his own privMe debt, the bill wto hdd good 
against both partners, to tiie amount of tht^ 
joint td^bt, but bad as to the remainder^ viz* the 
separate debt of the drawer (^€^ 

(b) Shirref ▼. #W», I £^, 4! 
(fe) INele, txpar^^ 6 Ves. 663. 
((Q Jgace^ exparte^ 2 Cox, 312. 
(f) M^f^fBT V, Badtkouse^ PMdte, <Si. ^ 
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An indorsee who has received a bill on Ike 
partnership credit in satisfaction for a private debt^ 
if there do not appear to be any fraud or covin on 
liis piarty may enforce pa3rment against the firm; 
for it may happen that his debtor received the bill 
either from the firm on account of some valuable 
<:onsideration, or that the bill in the course of cir*^ 
culation may have returned intoJ his hands, as his 
jQym private property (f). In short, it may be laid 
down as a general rule, that a bond Jide holder 
may enforce payment of a bill or note against ^ 
firm, if it be clear that, at the time of taking the 
bill or note, he was ignorant of any fraudulent 
transaction^ which may have originally taken place 
with respect to such bill or note f^^. 

Where, a person lent mpney to one of two part- 
ners> and dued the executor of the other partner 
pn a bill drawn by the borrower in the partnership 
name ; the defence was, that the money was lent 
without the privity of the deceased partner, and 
had not been applied to partnership purposes, but 
as the money had beep paid at the shop where the 
partnership business was carried on^ both were 
held liable on the bill (h). 

Where separate partnership concerns are car- 

* 

(/) Ridley v.^aykr^, 13 E^t, 175. 
(g) Usher v. Daunceyj 4 Camp. 97^ Sman v. Steck^ 7 
East, 21a 
(h) Lanevn WiUiams^ s Vem. 377, aD4 39a. 
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ried on under the same name, a bill drawn oh 
account of one concern is available against the 
other; nor is it necessary for the holder to give 
notice that he took the bill on account of any par- 
ticular firm ft) : and in a case argued before the 
House of Lordis, it was held, ^' that where several 
partnerships, consisting of different individuals, 
carry on business under the same signature, the 
holder of such securities has a right to select 
which of the partnerships he chooses for his 
debtors (k)^;*' the common signature used for bodi 
firms being equivocal, it is not possible for an 
indorsee, who received the bill from a third party, 
in all cases to know on account of which of the 
firms the bill was drawn, he has therefore his elec- 
tion against which he will enforce his claim. 

Though each individual partner in general has 
the power to bind the firm by bill or note, yet in 
thqir partnership contract their power may be 
limited. With regard to the world such limitation 
is generally void ; for as it is the usage of trade 
that one partner should have that power, third 
parties are not required to know whether that 
privilege has been expressly limited ; but a third 
person having notice of any such stipulation, who 
still takes such a security from one of the partners, 

(1) Baker v. Charlton, 3 Peake, 79. 
{k) M^Nair v. Flemingt in the House of Lords, 1812 ; Mont, 
on Part. 37, n. , . . 
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does it at his own peril (^/^; and on proof of such 
notice he cannot recover against the firm, thoogh 
of course in the hands of a bond ^fide' holder un^ 
acquakited with the circunstance the instnunent 
would be good. 

No iankwg partnership^ consisting of more 
than six partners, ean draw, accept, or indorse 
any bill or note, payable at less than six months 
after date (m). 

Bat in a case where a promissory note wad 
made by a firm of seven partners, not banking 
partners, payable three months after date, the acts 
above referred to, were said to apply to banking 
partnerships only(»); but in another case, where 
the holder of the bill knew that the firm consisted 
of more than six members, he was not allowed to 
recover ^0^. 

If two persons put their names jointly to a^ bill 
of exchange, they are partners as to that parti* 
cular transaction ; but the right to transfer is in 
1^1 collectively, and not in any individually, there-^ 
Ibie an indprsement by one will not enable the 
indorsee to recover on the bill fp)^ 

(/) QaUway v. MaHkew^ lo East, 964. 

(») Bayley 9n Billa^ 59- 6 Ann. o. ss, s. 9. 15 QfC^ II. 

(n) JFigan v. Fowler, 1 Stark. 459. 
(o\ Braughton v. the Manchester Wajterwarh Comipgnyt 
3B.&A. 1. 
{p) Carvkk v. Vickerif, Dougl. 653, o. 
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' A IhU drawn in their joint names by one of two 
persons, partners in a particular transaction, but 
for a purpose not relating to that particular tranek 
action, is not binding on his cc^rtner even in the 
hands of a honAfide holder (^^. 

A bin drawn after dissolution of partnership 
is not binding on the parties, unless they all 

• 

III. Binding the Firm by Guarantee. 

There is a material difference between pledging 
the credit of a firm by guarantee, or by bill or 
note; the former is not the general custom pf 
trade, nor is it generally necessaiy for carrying on 
the business of a house ; but the latter mode has 
long been established as the custom of merchants, 
and is absolutely requisite for the convenience of 
commerce : hence guarantees in courts of law and 
equity are examined into with more strictness. 

Where one of two partners, navy agents, gave 
a guarantee for the punctual payment pf an an- 
nuity, without the knowledge of the other, both 
were held liable ; for, as both were immediately 
concerned in the transaction, the partnership cre- 
dit might justly be pledged {s). But if a member 

(q) William ▼. Thomas, 6 Esp. 18. 

(r) On this point see Index^ H^Dissohttion. 

(«) SandUand^y. Marshy d B, & A. 673. 
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of a firm has separate dealings with a house in 
trade, and gives the guarantee of the firm without 
their authority, it does not bind the firm(0. 

It has been decided, that where a partner signs 
a letter of credit or guarantee in the name of th6 
firm, for payment of the debt of a third person 
unconnected with the firm, all the partners aie 
liable ({/); but in another case it has been held^ 
that one partner has not the power to bind his 
copartners by a guarantee without a special autho*- 
rity from them, or a subsequent recognition equi- 
valent to a previous authority, unless it be shown 
that it is the course of dealing of that firm to give 
sucli guarantees («r). 

In this case one of the partners, in the name of 
the firm, guaranteed the payment of goods supplied 
to a third person, on the ground that the said third 
person was manufacturing goods for the firm : the 
partnership was declared bound by the gua- 
rantee ('^). 

IV. — Binding the Firm by Deed. 

Although one member of a firm may bind his 
copartners to any amount by simple contract, in 
transactions relating to the business, he has not 

- (0 Hope V. Cu8t, in Shirreyv: Wiiks, i*East, 48. "^ ' ' 
(w) Ex parte Gardom, 15 Ves-jun. 286. 
(«) Dwwan y. Lfyamdes^ 3 Camp. 478. 
(y) Ex parte Gardom^. 1 5 Ves.jun.^BQk 
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authority to bind the others by deed, unless a par- 
ticular power be given him for that purpose (a) : 
nor does the fact that the partnership contract is 
bj deed imply such an authority (&). ' 

fiut if one partner, in the presence of the other 
and by] his authority, execi^tes a deed for them 
both, they being partners in the transaction, it is 
valid s^inst both, and no particular mode of de- 
livery is necessary, but it is sufficient that the 
party executing a deed treats it as his own(c). ' 

Where one partner gives his copartner authority 
to execute deeds in the name of the firm, the signa- 
ture of such copartner in behalf of the firm will be 
binding on both {dj ; but though his verbal autho* 
rity when present will be sufficient on the prin- 
ciple above mentioned, yet if a deed be executed 
in his absence, the partner signing the deed must 
hs^ve a legal authority for that purpose, and such 
authority must be under seal and produced; for 
one man cannot authorize another to execute a 
deed for him but: by deed, nor will aiiy subse- 
quent acknowledgment make the deed available (e). 

(a) Harrison v. Jackson^ 7 T..R, 207. Thomason v. Frcre^ ' 

icPEabt, 41 S. There is an exception* to this role in the case 
of bankruptcy, which will be noticed in its proper place. 

(i) Harrison v. Jackson,, 7 T, R. 207. 

(c) BaU V.' Dunsterville, 4 T. R, 313* Burn v, Bum^ 
3Ve«.73. 

(rf) Id. ibid. 

(e) Steiglitz v. Egginton, Holt, 141. Brutton v. Burton» 
1 Chit. R. 707. 
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And eyea a wbsequent acknowledgmeat by 
one partus that W gave bi^ ec^arteer aiadiority 
t9 pwc^t^ a 4e^d m ki9 behaU^ will not make tbe 
deed valid as.agaia^t hm$ unless it be sbowo that 
^be i^uthority itedf w^ JegaJ, aod by deed (/). 

But a joint aiid several bo»d ei.eeuted by one 
of ?t ftrw without tb^ authwily of tbe rest, will 
be bi^di^g against tbe person who exeeuted it» 
a)tbQ^gb ipir^id as against tbe rest (^>, So if 
one. psMT^r, on bebalf of himself and partneiTi 
relera ^ diferenoes between tbe fimi and another 
indiyidmyi to arbilral^s, aiid engages to perform 
a^ Aw^?dt who directs that the suils against suiob 
{^rt9§r sbaU ^ea&^» and that he shall pay a Qei>f 
ta^. «i^iQ9 web partner is liable i^ m aetioa oa 
tbie. os^^ altbongh the otheir partoji^ is not Riade a 
pa^ t^ th^ svbi»w»iop (^> 

ftu$ ope p%?t9eif QW»<»t bwd bis: ^op^itai^Qr bji 
9,^ubi$uis»iQQ to 9.i?bitmtio«b ^Y<9i^: ip i«atterawiai«9 

Qu^ qi the bi;isjj|^s of the fiwp; tboi^^ if ao 

awwd b*s ni»de against web pwtnM, he wiH bo 

s^jajjf^tfl^y IkWe (i). 

But where g, partner ni^^es a cjeed separatelyi on 
thfi, m^^xst^^nAmg that ^t; i? tQ be expcuJed by ^ 



^) tSteiglitz V. Eggtn/pity Holt. i4i. 
(g) JS//w« V. DavleSf 2 B; & P. 338. Hawksha» v. Parkhs,^ 
3 Swanst. 543. Fletcher v; i>yA:«, 2 T. R. 32, . 
(/*) Strangfordx. Greeny 2 Mod. 228. 
(t) Steady, Salt, 3 Bing. 101. 
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dbpartnefli ; if fh^ 6tliey pftrtliert do not ^3tec<ite 
it hek tfot Mp^J^iely boutidj for in sttch case the 
deed ito^ld be incomplete fA). 

lii tbi^ cai^e three? pftrtners ei!it6r6d icfto three 
jdintbdnKk, which were signed by ode only,. but 
in the presence and by the authority of the others; 
it appeared to have been the intenti<!>n of fhe par- 
ties thiat the partner shonld be bound severally, 
but that the bonds were filled up a^ joint through 
ignorance and ^stake of the parties : the credi- 
tor was allowed to come in as a specialty creditor' 
aS' against simple coiitract creditors, tp6h the 
eitate of any of tlte partners (/). 

And jtidgm^nt eacnnot be^etitered up ag^iiiist t^t^o* 
d&fett&Li^B on a w»tant of attortiey, pur^oi^ting 
i& be as authori^ to confess- a judgment against 
tbr^ but signed mly by two, the third i^efiising 
t$ te^cute it (m). 

Aldiougi 6in^ pa^^ftter cannot bind Ms'C6(Mrtn^r 
bydwd With6ttt hWctttpresd authbrftly, he rftiy 
however by deed releSsu^ an< action' bi?Ou^t hf 
the firm against a defendant^ without the con- 
sent q£ his- partner, and such release- will be valid 
against all, unless a case of fraud be clearly este- 



r ." 



{k) Antram v. Chase j 15 fast, 209. Dutton v. Morrison^ 
iVVes. 193. 
(/) Burn V. BurUf 3 Ves. 73. 
(«) Harris v. Wade^ 1 Chit. Rep. 322. 

E 2 
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« 

blished (n). But in a very strotig case of fraud ^ 
the court will control the legal power of a c6- 
plaiutiflf to release puis darrein continuance (o). 

Where two plaintiffs, as partners, instructed 
their attorney to proceed to trial in an action 
brought by them i^aiast the defendant for mis- 
representation as to their solvency, and a few days 
before the trial one of them gave a release to the 
defendant without the knowledge of or comma- ' 
nication with their attorney, the court refused to - 
interfere (j)). 

One of two obligees on a bond gave the obligor 
a release of all actions and suits that he had on 
his own account ; this release was pleaded to an 
action on the bond by both the obligees, but it . 
was held that the words on his aum account we]re * 
intended to distinguish claims that he had in the 
right of others, from claims which he had in his 
own right; and this bond was given by the de- 
fendant to the plainti£& as trustees for legacies !^ 
bequeathed to third parties (9). 



(») Aston V. Eooth^ 4 Moore, 193. Fundvat v. IFest&ih 
7 Moore, 356. 
(0) Jones V. Herbert^ 4 Taunt. 431. 
{p) Furmval v. Weston^ 7 Moore, 356. 
{q) Nokcs and Stokes ▼• -— -, 1 Vent 35. 
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v.— Binding the Firm in Legal Proceedings. 

ON . the principle that every individual of a firm 
is the representative of the whole, an acknow- 
ledgment within six years by one of the joint 
makers of a promissory note, will revive the debt 
against the other, although he has made no 
acknowledgment ; for as payment to one is pay- 
ment to all, so admission by one is admission by 
all(r). 

' But in an old case jt was held by three judges 
out of four, that a renewal of a promise to pay by 
one of several defendants within six years, did 
not take the case out of the Statute of Limita- 
tions (s) ; and in a late case it has been said, that 
it may be questioned whether the case (0 above 
cited' does not go beyond proper legal limits (u). 
' And where the assignees of a bankrupt partner 
paid a dividend on a joint bill given as a security 
for goods sold, on an action by the indorsee 
against the solvent partner, it was held that the 
payment of the dividend did not avoid the Statute 

of Limitations (v). 

, - , ■ - " ' . -. 

(r) Wlatcmb v. WkUing, Dougl. 657. Vtrhm v* Basnal^ 
a Bing. 306. 

(«) Bland y.Haselrigf {2 Vent. 151. 

(0 Whitcomb v. Whiting, Dougl. 657. 

(«) Atkm$ V. Tredgold^ a B. & C. 23. 

{v) Brandram v. Wharton, 1 B. & A. 465 ; tmt see Dcwiney^ 
txparttf 15 Yes. 499, and Index, title lMnitatum», 

E 3 
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A promise from one of a firm to pay a debt 
(owiDg to a creditor by the firm) to the assignee of 
;$uch creditor, lyiU bind tbe ftrm, and not only 4^ 
pftrty whp made the promise ; and the assignee 
may repoyier against tb^ partnership, alt)^oug|i 
^ipe of the memberii have retired before t^ 
promiiate was made, provided the debt tp which ^t 
bad reference ^rose out pf a jpint contract e^teire^ 
iptp during the continuai^^e of the p^ne^^bip (w). 

And an admission by one partner after the d\sr 
solntipn of thp partnership^ is competent evidence 
f,Q charge the others on a transaction that took 
pHce during the e^istenp^ of the partnership (4:1) ; 
though of cpurse such apjcnowledgment vfovld b^ 
ipepec^iual respecting apy trfms^ctiop siqce tb? 
dis9o|u^n (y). Aud w|^erQ ^ cpntr^^ct "(f as zpa4? 
by pne pf sever?^! parfeeR i^ l»is in4iYidn»] <I^P»t 
f\tS% who lat (he tiipe deplored tbftt t|^6 s^^c^ct- 
in^t^er of the cpntr^ct w« b)? fiplp p?ppqTtjr I m 
^n ^ctipn brought by the &n^^ it was b^|4 ii^^% 
this deqlaratipn V^s ey^di^ficp agf^ipst all ih^ PW^ 
n^ifi, ?ind theypfprp thRt tl^fy ¥f^U HP* We jointly 
on such contract ("js;^. 

Payment to one parteer is payment to all, and 
an acknowledgment of payment by one partner is 






(w) Lacy v. M*JieH^ 4 Dp^. ^ |ly, \^ 
(x) Wood y. Bradtlkiy 1 Taiipt, 104. 
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eoadmnve evi4«nte against thi d^oiAUd of leh- 
other : as where in the case of a jiftrtieulaif part^ 
uenfaip^ in whkh tw<^ diiifer^fit hotts^si Mcf in 
iotidofl, tha o&ir abroad, itgreed to shate jyTdfits 
df nnrtuitl conafgDJnenfti reedmmendad to eftdi bjr 
the odi^r; the house abroad having ai^knowledg^d 
tiio faceipt aKid subsequettt salo of goods don- 
mgaed to them by a third p^rty at &e recoftmieti** 
datioa of tibe London botise, the kttar adiTaiiood 
fiaoney to like wnmgnotf HKpeoting to bo v^pM 
by &e houso abroad, bnt oti the Mure of thM 
home brought an action againit die consignor to 
tecxmst the advauoes whioh h^d been made by 
theia ; it was beld» that as the pardeipation in the 
profits ccmstitttted a patteefiship between the tti^o 
houses^ ifuaed hoc, ihe aoknowledgment of 1^ 
leoeipt and sale of the goods eonsigned by tbo 
koase abmAd^ was in ei&ct a tecdpt by 1^ hoUM 
in London, and thorefori thM the ^v^iMe of 
money "wa^ mei^ly a paymem of money, Ibtf whksh 
Afey were prevk>tisly acootDditablo {a}* 

And whera^ on a dissohitiott of partnenhip^ K 
WAS agf eed thM an i^eM^ shooiM roo^ive Ibo jokK 
debts, and such agii^eeifieilf was f^oogdised h^ tf 
debtor of the frrm, but one of the finn afterwards 
countermanded iiki agent's ati^rity, and de- 
manded payment of the i^ht ; d. receipt from such 



(<4 Giaip t. CtamMid, 4 B. & A. 66^ 
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4>;trtner was held to. discharge the debtor. from 
.fiitare- liability (A). 

But a reqeipt is only a primd facie acknow* 
ledg^ent that a debt has .beep paid, and if it 
appears to have been obtained by fravd, it will not 
pirevent the creditors from suing their debtor (c)« 

Thus in an action by two co-trustees for money 
had and received to .their u$e, the defendant pro* 
duceda receipt for the amount giyen by one. of 
the plaintiffs ; on the par^ of the plaintiffs, evidence 
was admitted to show that. the giving the receipt 
was a fraudulent transaction, and that the money 
had not been paid, and the plaintiffs recovered (i/)* 

A note for the. weekly payment under the Lords 
Act may be 'signed by one member of a firm for 
himself : and partner (e). And in an action by 
several plaintiffs. as. partners, if one. of them during 
the action ceases to be. a partner, but authorizes 
the remaining p^grtners . to use his name . in the 
prosecution of/all. suits brought for. the: recovery 
of partnership property, and the. defenda^nt take& 
.the benefit of \ the Lords Act,: a note for. such 
weekly payment^ given in the ^name of the firm, 
will bind the retiring partner (/). 



(b) Bristow v. Tmfhr^ a Stark. 5P. 

(c) Skaift V. Jfackson^ 3 B. & C. 421, 
(<0 Id. ibid. 

(e) Meux v. Humpkrey^ 8 T. R. 25. 
(J) Burt<m T. Issetf 5 B. & A. 267. 
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It is a general rule,, that wh^re seyeral are con* 
cerned together in partnership, notice to one in. a 
b(md fide transaction is equivalent to . notice to 
all(^). 

Service of a subpoena on one partner in England, 
or on his clerk in court, is good service on a part- 
ner abroad (A). 

One partner may also, in most cases, bind the 
firm in proceedings under the bankrupt laws (i). 

Thus where the affidavit on which a commission 
of bankruptcy is grounded, and the bond to the 
Lord Chancellor, are made and executeld by one 
partner only on behalf of the firm, if the com- 
mission itself professes to have been awarded at 
the instance of all the partners, it will be valid (J)y 
but a commission of bankruptcy cannot be sup- 
ported on the petition of one partner only where 
the debt is joint {k). 

One partner may prove a joint debt under a 
commission of bankrupt, or singly vote in the 



.(g),Bignold V* Waterhtn^se, i M. dc S. 959. . Alder son ^^^ 
Pf^j 1 Camp. 404. 

(A) Canington v. CantiUon^ Bunb. 107. 

(Q Ex parte Hodgkinson, 19 Ves. 291. Ex parte Morgan, 
Buck/ 109. 

(J) Ex parte Hodgkinsonf 19 Yes*. 291. Ex parte Morton^ 
Buck. 44. Ex parte Peele^, lb. 457. 

{k) Buckland v. Newtame, 1 Taunt. 477% . 
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choice of assignees, or may exeeate a power of 
attoniey to enable a thud person to act tat tlse 
firm in these respects (/)• And one partner HHiy 
sign a bankrupt's certificate without the etpMUm 
authority of his oopartners (m) ; and this eten 
after a dissolution of the partnership, prorided 
the debt were proved before the dissolution (n). 



■i 



CHAP. IV, 
SUITS AT J^AW BETWEEN PARTNERS. 



I. Suits at Law between Partners* 
II, Assumpsit between Partners. 
III. Account between Partners. 
IV • Covenant between Partners. 
v. Trover between P^rtmfs* 
VI. Ejectment. 
VIL Evidence. 



I. Suits at Law between Partners. 

IT has been found necessary, as we have seen, 
for the furtherance of trade^ and the suf^rt of 
good credit amongst merchants, to make evBrj^ 
member of a firm accountable for the acts of his 

(I) EMpmie MiicMt^ 14 Vei. 597* 

(m) Ex parte HaUf 17 Ve8» 629 ani t Hoss^ 2. 

(n) Id. ibid. 



j^paribiefSy in all matters that concern the busL- 
nm, in ^vbich they axe engaged as partners ; bow 
&s ^s liability extendi has been seen in the fore<- 
going pagefi* Few men would willingly trust 
their property in ihe hands of another, however 
folly convinced of his integrity, had they no means 
of controlling his engagements with the woiid ; 
the advantage derived from his assistance and 
support, would but little compensate for the bur^ 
dens which a partner may bring on those who 
connect themselves with him. It is requisite for 
Ae maintenance of good faith, amongst men, that 
pitrtners should bear the heavy responsibilities 
wbkb the law attaches to them in that capacity ; 
but as in a general course of practice nothing can 
b^ expedient which ia ui\just, it is a natural con-^ 
sequence of such responsibility that a partner, 
tho\igh liable to others for the misconduct of his 
copartner, should be able to call his copartner to 
{lecouAt for any loss which may have arisen from 
\}» illegpJi miisconduet ; illegal, I say, for Uk erroi 
in judgment cannot be remedied by law, as the 
man who trusts his property to the hands of a 
person not competent to consult his true interests, 
has nobody to blame but himself. The next point 
therefore to be considered will be, ** What reme- 
dies the law gives to partners as between each 
other for wrongs relating to the partnership/' 
These remedies may be generally divided into 
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legal and equitable. Arbitrations, though con- 
trolled by the law, yet as remedies volantarily 
imposed on themselves for the adjnstment of dif- 
ferencesy da not properly come under the head of 
either legal or equitable remedies, but vnll be con- 
sidered under their several heads, inasmuch as 
they are subject to their interference. 
. At law one partner cannot in genera] sue his 
copartaer in any action in form ex contractu^ but 
must proceed by action of account, or by bill in 
equity ; a rule founded on the nature of the situa- 
tion of the parties, the difficulty at law of adjust- 
ing complicated accounts between them, and the 
propriety, arising from the confidence reposed by 
the parties in each other, of their being examined 
upon oath, which can only be effected in a court 
of equity (o). 

There are cases, however, in which partners 
can sue each other at law. 
' The remedies at law are assumpsit, account, 
Govemmt, and trover ; of these then in their turn. 

II. Assumpsit between Partners. 

Assumpsit will lie for the breach of an agreement 

to enter into a partnership ; but in such case the 

specific terms of the agreement must be proved (p). 

Where a balance is struck between two partiiers 

(o) 1 Chit. Plead. 37. 

(f)* ^«gr« ▼• CvtUTf 3 Stark. 139. 
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inconsequence of a covenant to account, and the 
partner indebted to the other promises to pay the 
balance, indebitatus assumpsit will lie, and it is not 
n^bessary to bring an action of covenant (9), for 
ike nature of the demand is changed, and a new 
cause of action arises totally indepcindent of the 
covenant. So .where a balance is struck on the 
dissolution of a partnership, and an account stated 
containing that balance, and other articles not 
connected with it, and which account so stated 
the defendant promised to pay, assumpsit will lie 
to recover the balance (r). 

But an action of assumpsit will not lie by oiie 
partner, against another, before an account has 
been taken, for money laid out in the partnership 
bttsiness (s). But if two persons agree to share 
the profit or loss of goods purchased by one on' 
flieir joint account, an action may be brought by 
one against the other for the payment of his share 
of the purchase-money (0 ; for an account of 
profit or loss cannot be taken until they have paid 
their respective shares. 

^d wheke the ddendant agreed to supply the 
iiiani]scrq>t of a work, to be published by the 
plaintifr, the profits of which were to be equally 



-^ 



(q)' Moravia v. Ltxiy$ 2 T. R. 4B3» n. 
(r) Forsier v. AUanion, a T. R. 479* 
Is) Holmet v. Higgins, 1 B. &, C. 74. 
(0 Venmng yf.Leckic, 13 East, 7. 
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divided, it was held thai the latter mi^t maiiitaiii 
asiSlimpsit against the former fot refusing to per* 
form his part of the ccmtract (»)• 
' Assuinpsiit will be on ant express promise to 
account, but then the pladntiff cannot go into par^ 
tieiiilars of the account^ but must confine himself 
m^rdy to the damage he has sustained £rom not 
aGOOuntiaig accordiiag: to promise (it); iasuch caad 
misaj^Kcation or breach of trust must be kid. in 
the declaration (y). 

When an account has been takeii asid the ba* 
lance ascertained, in order tO' supfiort thi^ aetioix 
it is necessary to prove an express promii^ (?) ; 
but ilk a former caae^ where cm the dissolution of 
a partnership one of the partners admitted a mm, 
to be due from him,, but made no dlpress proniiss 
to pay, it was held that assumpsit, would lie on die 
implied promise (a). 

Where one of three partners sold goods* belongs 
ing to the partnership-, and one of the other part* 
Qess accepted bills for the fimln,. om a pomise fbooc* 
the former that he would repay him from tbe 
pisoceedsi of the sale, it was held that Use ktter 
haini^ accepted and pakl die bills ihught reoowEor. 

(tt) Gait V. Leckie^ 2 Stark. 107. 

{x) Wilkin v. Wilkift, SUk. 9; Bam ^48^ 

{y) Pouiterv, Gofnwalt, Safk. 9. 

(«) Fromont v. Om^land^^ «\ftiflg: 170: 

(d) RacksirMy^. lntb&^ I Molt, 368* • 
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^inflt the former in an Mtba for xxMugy had and 
received to his use (b). 

Xu order to support this action ii is necessary 
Ifcat a final balance of all partnerribip accounts 
c^uld he atruck between the partners^ and the 
gdr(wnise to pay must be expreas(c) : as where^ on 
a^ action by one of two coach fffoprietors against 
hm psrlTi^r on a transaction unconnected with the 
partoQiship business, a weekly account had bead 
^fmckt in which a considerable balance appeared 
tp> be duci from the plaintiff in this action to die 
4ef<^ant» the defendant was not allowed to set^oflT 
Urn balance against the separate daim of his co- 
partner (^. But where a member of a benefit 
chib, having possession of the funds of the society^ 
W% awfi^ with them and coiiiverted them to^hia 
awn use^ the steward of the dub was aUawed to* 
neisjooktain an action of assumpsit agaiaast him. £or 
t^ recovery of the money ; for although he was & 
partner and tenant in common with the other 
QMmbei^ at the time the money was. entrusted ten 
\iifk Im^iog^. y^ in. consideration of his imfdied 
pfqmise to pay the;ing«ey whenever k should im 
4lsmMldffdf and his having left tbie aodety^ he wa» 
hdd W/ have tieated himself as if he wem no} 



■■< —0 



(P) Coffee V. Brian^ JLBiBg,.54. 

(c) Forsttr v. AUanfpn,. « T«.IL47g« 

(d) Fromont v. C^n/i/^^ 9 Bing. 17^ 
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loDger member, and tlierefoa'e liable in an action* 
for money bad and received (e). 

Wbere an action was brougbt by one partner 
against his copartner to recover a balance due on 
a statement of accounts : the plaintiff in his bill of 
particulars included only the balance found due 
on their separate accounts, and gave in evidence' 
an account by which the defendant had made 
himself debtor to a certain amount on transactions 
not connected with the partnership ; the defendant 
in answer produced an account subsequently made 
by the plaintiff, in which the plaintiff appeared to 
be indebted to the defendant on the separate 
accounts, but on the opposite side of the page' 
containing this account there was also a state-- 
ment of the piartnership accounts, on which -a- 
eonsiderable balance, exceeding that due by the^ 
][daintiff to the defendant on the separate accounts,' 
appeared to be due to the plaintiff; it was objected' 
on behalf of the defendant that the plaintiff could' 
not recover debts not included in his own piar^^ 
ticular, but it was determined that the plaintiff 
might recover all that had been proved to be duef 
to him, for that the defendant had given him a' 
better case than he was at liberty to' make for him- 
self (/). 

Where one of two persons, \^'ho had been 

1 IT-I-l —^n-T— -I— ■-■ HM.^,! ' 11 I 

(«) Sharp V Warrmy 6 Price, 132. 
(/) Hwnt V. Wathu, \ Camp. 78. 
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s 

partaets in a particular adyenture, sent an account 
to his copartner, stating a loss, who, on applica- 
tion made for payment of his share of the loss, 
said that he would call and settle with his part- 
ner ; on an action on the promise of the latter, this 
was held to be evidence of an adjustment of the 
amount between the partiies (g). 

On an action of assumpsit by one partner against 
his copartner, where the contract is executory, it 
is necessary to declare specially (A). . 

Contribution may be obtained in an action of 
assumpsit, by one partner against another, for 
money laid out to his use (i). 

Thus, where an execution on a judgment is 
taken out against one partner only, he may obtain 
contribution in an action of assumpsit for money 
laid out tQ the other's use (k). So where a debt is 
paid by one of two joint contractors, he may main- 
tain an ; action against, the other for money laid 
out^ to his use (/) ; and the manager of a company, 
who has paid a debt due from the company, may 
compel the members to pay their respective pro- 
portions (ni). 

■ ■ I ■■ IMII M ■ I I 111 ■ ■ I I I ■ —I—I I 11 I 1 ■ ■« —1^1 1 I ■■ ■ 

(g) Clark V. Glenniej 3 Stark. 10. 

ih) Coffet V. Brian, 3 Bing. 54. 

(i) Abbott V. Smitky 8 Bl. 947. 

{k) Id. ibid. Evans v. Yeatherd, 2 Bing. 133. 

(0 Wright V. Hunter, 8 Ves. 752 ; 1 East, 20» Button v. 
^e, t Marsh. 603. 

(«) Carien v* Drury, 1 Ves. & Bea. 167» Gedi^s v. WaU 
lace, 8 Bligb, 270. 

F 
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So wfaf^re two persons entered into d joint and 
written contract with the owner of a vessel to sup- 
ply her with colonial prodnce at a given pl^ce^ 
and at an appointed time ; the cdntradt not beitig^ 
complied with, the owner madie a demand on 6n& 
of them only, who, without the consent o^ thic 
other, agreed to refer the amount of the damage 
sustained by the owner t<> an arbitrator, and paid 
the sum awarded to the owner of the vesfsel ; on 
an action of assumpsit against bis Joint contrac- 
itoTi it Was held that he could recover a moiety 
of the money so paid in consequence of the 
award (n). 

But the money must be adtuaUy paid before 
6nfe partjiet can enforce contribution in assumpsit' 
' against bis Copartner : as where one^f the hiafcerfer 
of a- joint and several p^oinissory note, aftejh the 
s^ine hstd become due, gave his bond td the holdei^ 
fer thg Amount) but no^ money Wai^ paid ^on the 
b6iid before the cOnktilencem^ftt of the atli6te, if 
was he}d that, until he had paid money updn %he 
bond, he could not maintain an Action to recover 
contribution against any of the other makers of 
the original note (o). 

But an action for contribution cannot be .ma(ii- 
tained in cons^equence of a recovery under a judg- 



■AA. 



in) Bumell v. Minoty 4 Moore, 340, ^ 

,(ja) JM^rwdly. Jameson^ 2, B. & A. 51^ Dum tv ^frr, 

1 Moore, 2. ' », 
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jbiedt in an action on a'tqTl(j>), Nor if a member 
of ia ^rm p^s a sum which he erroneously iup'- 
^e£i' the 'firm liable toipay^ is 'he entitled to con- 
tribution ftor^ his partiwrs^d^X 
■ If one of: two periaons engaged as joint cpn<- 

tractors, receires a bill of mchange on a partner^ 
ship transaction, and indorses the same to his part^ 
ner, and on its being dishonoured promises to pay 
the indorsee one moiety^ on condition that he will 
answa* the whole amount of the bill, the indorse^ 
cannot maintain assumpsit for such moiety (r). 

Contribution cannot be obtained in an action of 
tesuinpsit for money paid in an illegal transac- 
tioii(i)4 tlms, where money ^leritfor the e?pi«« 
purpose of settling losses arising on illegal stocks 
jobbing ^transactions, the lendor was not allowed 
to recover it, although he appeared to have had 
no concern in the illegal transaction ilset£(^). So 
S one partner, advances money to his copirtter in 
a smuggling transaction^ he (^nnot recover- his 
proportion in an action against his copartner (2^). 

A distinction was formerly drawn between ^n 



-H>^-^ 



(p) Merryweather v. Nixon, 8 T. R, 186. ' ^ ^' 

(j) ^ re Webb d^ Co, ^ Moore, 560. • - ' * ^ 

0) Robson V. Curtis, 1 Stark. 78. '• '^-"^ 

• (1) Aubert v. Maze, 2 Bi & P. 371. Petrie v. Hannd^, ^ 
T. R. 41^. BiggB V. Lawrence, 3 T.' R. 454. Sett, ex parte, 
r M. & S. 751- Mitchell v. CockbufTie, 2 H. Bl. 379. 
(f) Cannon v. Bryce, 3 B. & A. 179. 
(tt) Tetrie "v^ Hannay, 3 T. R. 418. 

F 2 



68 SUITS AT LAW 

express and an implied promise ; and it was hdd, 
tbat where, in an illegied transaction, one . partner 
requested his copartner to pay his share, and 
expressly promised to repay him, the former 
might recover money so paid at his request ; but 
that where the promise was not express, the law 
would never imply one (a:*). This distinction. how- 
ever has been since done away with (y) ; and it 
must be obvious that the most effectual means of 
preventing illegal partnerships, is to destroy all 
faith between persons entering into such engagei- 
ments. 

Where a firm consists of several persons, and 
money is paid by some of the meinbers on behalf 
of themselves and their copartner; in order to ob- 
tain contribution from such copartner, the members 
must sue jointly if the payment was joint, und 
separately if the payment was separate (z). Where 
two of three partners satisfied a judgment obtained 
against the firm by money borrowed on their joint 



(x) Faihuy y. RenmUj 4 Burr. 9069. Petrie v. Hiummf^ 
3 T. R. 418. Simpson v. Blois, 2 Marah, 54a. Webb v. 
Brooke^ 3TaQnt.6. 

(y) Aubert v. Maze, 2 B.& P. 371. Booth y.Hodgsony 6 
T. R. 405.' Langion v. Hughes^ 1 M. & S. 593 Lighffoot v. 
Tewmi, 1 B. & P. 551. Beli^ i» jtarte, 1 M. & S. 751. 
Miickeil y. Cockbume, s H. Bl. 379. Camian, v. firycff, .3 
B. & A. 179. ' Mathery ex parie^ 3 Ves. 373. -Damebf ex 
partey la Ves. 192. 

(^ Graham v. Robertson^ s T. R, 282. 
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i^redit, it was held that a joint actidn against the 
Uiird partner to obtain contribution was well 
brought (a) ; but if each had contributed in satis- 
&ction of the judgment from their separate pro- 
perty! they must have brought separate actions (&)'. 

Where three persons were appointed assignees 
under a commission of bankrupt, and acted as 
such, and two of the three each paid half of the 
solicitor's bill, it was held that they could not 
maintain a joint action against the third assignee 
for his proportion of the debt, but that they must 
sue separately (c). 

So where two of three obligors of a joint and 
several bond were compelled to satisfy the whole 
sum, it was held that they could not maintain a 
joint action against their co-obligor (d). 

Where the same individual is member of two 
different firms, an action of assumpsit cannot be 
brought by one firm against the other, for in such 
ease the same person would be both plaintiff and 
defendant in the same action (e) ; nor, after the 
death of. such member, by one firm against the 
other, for a debt due in his lifetime (/)• 

Where one of three partners made a promissory 

t 

(a) Osborne v. Harper, $ East, 235. 

ib) Id. ibid. 

(c) Brand v. Boukotif 3 B. & P. 335. 

(i) Kelby v. Vemok, 5 Esp. 194. 

(e) Bosanqutt v. Wrai/j 2 Marah. 319 ; 6 Taunt. 598. 

(/) Id. ibid. 

f 3 
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note payable to himjsdf and partners, who indoiraed 
it to another firm, in which one , of the original 
payees was a partner ; on assumpsit by the iur 
dorsees against one of the makers, the latter pleaded 
in bar, that the promises were made by him jointly 
with one of thie plaintitife, and this plea was held 
good on special demurrer {g). : - 

TVhere one partner receives a sum of money be»- 
longing to the other partner, and which is not OB 
account of the partnership, assumpsit wiU lie for 
its recovery, as between two indifferent perjouH, 
for in this transaction they are not partners (A). . 

It has been said, that if there are partnership 
dealings, and one item only remains unadjusted, 
the difficulty as to one partner maintaining as^ 
sumpsit disappears (i). \ 

• • • 

III. Account bettoeen Partners, 

The action of Account has now fallen into such 
total disuse as to render it unnecessary to state. 1^ 
p^uliar nature in the presient work. The reader, 
-who is desirous of gaining information on tii^t 
subject, is referred to the various di^pe^ts, tiiider 
toe tine or yiccounz, - ^ 



(g) Mainwaring v» Newman^ 2 B. ^ F. 1 30. 

ik) SmUh ▼. Barrawy s T. R. 47€. , 

(1) Rohion V. Curtis^ 1 Stark. 78. .. a i .. 
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IV. Covenant between Partners. 

Bt the action of Covenaoty one pftrtner may r^r 
cover damages proportionable to. the loss sustained 
by a breach or neglect in the performance of any 
l^vful covenanti which he may have entered into 
widi his copartner. 

On the part of the plaintiff it is .necessary to. 
show, that he has either performed his part of the 
agreement; or, if the ground of the action is sgme- 
thii% antecedent to his share in the covenant^ to 
state that he is ready to perform it ; as where th^ 
plaintiff agreed to take the defendant into psfftner- 
skipj " from and after " the twenty-ninth of S<ep- 
lember, on condition of the defendant's paying 
^* on or before " the said twenty-ninth of Septem- 
]|er, 300 /• ; it was held^ that the plaintiff inight 
recover the 300 L in an action of covenistnj:, al* 
though no articles of partnership had been entered 
into(J)y:&sT the paymeit. of the premimn was 
antecedent to.|;he entering into the partoerahip 
contract.. 

' So after articles of partnership entered into, one 
partner ^may detain damages for the non^perform^ 
ancjs of any covenant contained therein (i) : 
a^ where the defendant agreed 'in writju^g 16 



.«M*L. 



(i)' Walker v. Harri$j i Anstr. 245. 
{k) Venniag v. Leckif, 13 Efist. 7. 

F4 
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take one half share of certain goods bought by 
the plaintiff on their joint account, half in the 
profit and loss, and to furnish the plaintiff with 
half the amount in time for the payment bf the 
goods, the goods being to be paid for by bills ; the 
plaintiff having paid the whole price of the goods/ 
an action lay against the defendant on the cove- 
nant for his moiety of the purchase-money (/). '' 

So where there is a covenant to account an- 
nually, one partner may recover damages in case of 
breach of such covenant, though he cannot go 
into' the particulars in a court of law(m)«' 

If a trader admits a person into partnership, in 
consideration of a sum of money to be paid by 
instdments, and becomes bankrupt before all the 
instalments are paid, the assignees can enforce 
payment at the periods of their becoming due (n). 

Where a penalty is reserved in case of breach 
of a partnership agreement, one partner can re^ 
cover on the covenant against his copartner; and 
if it is stipulated in the articles of partnership that 
one of several partners shall sue for the penalty 
agreed on, and divide the amount between his 
copartners who have not committed a breach of 
the articles, such agreement will be binding (o) : 

(0 Venning v. LeckiCf 13 East, 7. 

(m) Moravia v. Levy, 2 T. R. 489. Fonter v. ABansan, 

3 T. R. 479- 
(ft) Jkiurst V. Jackson, 1 Swanst. 85 ; i J. Wik. 47. 
(0) JRadathurit v. Bate^, 3 Biog. 463. 
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as where several persons agreed to horse the <se« 
veral stages of a coach, and that in case of defieaidt 
one of them specified should sue the defaulter for^ 
a penalty to be divided amongst the non-defaul- 
terSy an action brought by one on the agreement 
was held good (p). 

But no action can be maintained for refusing to 
nominate an arbitrator, in pursuance of a covenant 
to. refer matters to arbitration (q). 

To an action on a covenant, the defendant 
cannot plead that there is also a covenant to refer 
disputes to arbitration, and that he offered to refer 
the matter in dispute, and that the plaintiff re- 
fused (r). 

Where there is a reference depending, or made 
and determined, it may be a bar to an action; and 
it lias been said, that on a plea of anaward» or of 
submission to an award, the. court has gone into 
the merits.(^). 

If arbitrators are appointed^ and award a sum.to 
be repaid, by one to the other for losses incurred 
in an illegal transaction, the . court will set. aside 
that.part of the award (t). 

(p) Radenhurst v. BateSy 3 Bing. 463. 

{q) TattersaU v. Groote, 2 B. & P. 131- 

(rj Thompson v. Chamock, 8 T. R. 139* Kill v. HolUster, 
1 WilB. 129« 

(0 MicheU v. Harris, 4 Bro. 311. KiU v. HMisttr^ 
1 Wik. lag.: 

if) At$bert v. Maze, 2 B. &P. 371. 
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Where the plaintiff made affidavit tiiat he had 
brought an.action against the defendant to recorer 
damages for a breach of agreement in not enter-* 
ing into partnership, pursuant to a partnership 
deed drawn up and signed by the plaintiff, but 
remaining in the custody of the defendant or his 
attorney, and that the plaintiff possessed neither 
copy nor counterpart of the deed, the court granted 
a rule, enabling the plaintiff to inspect the deed 
and take a copy, though the defendant swore he 
had not executed the deed (u)» But the affidavit 
must fi^te that the party moving has neither cop|i 
nor counterpart (.r)* 

V, Trove?* between Partners. 

On£ partner may also bring an action of Trover 
i^ainst his copartner to recover damages for the 
destruction of partnership property. The posses- 
sion of one is the possession of all, trover there* 
fore cannot be maintained by one partner against 
toother for joint property in his possession (f ). 
. Where- a. member of a friendly society took 
away the box containing t)ie society's £ands, ^and 
delivered it to another person who was not a 
member, the plaintiff, to whom the l)Ox had been 
1 ■ , ■' ■ " 

(tt) Morrow v. Saunders^ i B. & B« 318. 
(ff) kL ibid. 

(y) Brovm v. Hedges, 1 Saik. 390 ; Bull. N. P^ 34. Smiih 
V.Stokes, 1 East, 363.* $niiik v. Orielt, 1 East;- 908* 



tntrusted, aad who had givea a bond for its ^^, 
custody, brought trover against the jnepiber wh^ 
had takeQ the box away, t^nd the person to whon^ 
ht had giv0n it ; but aa one of the defendsints waci 
tenant in common of the property in question^ 
together \^ith the plaintiff, it wfis held thfit trover 
j¥Ould not lie(;2;). 

; But this action may be maintained by oae 
partner against his copartner for the destruction of 
partnership property, for that amounts to a wrong* 
ful conversion (a), 

:, . But it must be proved that the property, which 
}s ^e ground of action, has been destroyed (&)} for 
^e conversion^ of a chattel by a tenant in CQmniQii 
Jo its general and p]^o£itable application, thoug]^ 
it changes the fortn of the substance, 13 i|otsueh:|t 
destruction of the subject-matter, as to prevent tb^ 
plaintiff from taking and using it in its altered 
state, and therefcwfe gives no right of action (c). 

Where it appeared that one tenant in common 
of a ship had forcibly taken it out of anpther'^ 
.possession, and secreted it from him, so .that he 
knew not where it was carried, and changed thje 
name of it, and it afterwards got into the hands ftf 

. (i) ' HolUiay y. CameU, i T. R. 658. / . 

(a) Bamardiston t. Chapman^ in Heath v, Hubbardf 4.Ea«t, 
121. .: . . .^ 

{h) Fenning y. L^rdOreafMe ft Tdtiaiki. 249.^ ) 

(c) Id. ibid* .1 - : ; . . .. ; 
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a third persooi who sent it on a voyage, where it 
was lost, it was left to the jury, whether, - under 
the circumstances, the destruction was not by the 
tenant in common's means, and decided in the 
affirmative (^. 

But it iseems that the sale of the whole of a 
ship by one who is only a part-owner, in exclusion 
of the right of another, who is tenant in common 
with him, is not equivalent to the destruction of 
the subject-matter, mediately or immediately, so 
as to enable iiis co-tenant to maintain trover 
against him for it (e) ; but in general, unless there 
be an authority to sell, either express or implied, 
it seems that a sale by one of two tenants in com- 
mon of the whole of their joint property, is, with 
respect to the other, a wrongful conversion of his 
^are (/). 

VI. Ejectment. 

If it is agreed between partners that a house, the 
property of one, shall be used for partnership 
purposes during the continuance of the partner- 
ship, after dissolution ejectment may be brought 
without proof of a notice to quit {g\ 

(d) Bamardistan v.ChapmoM^ in Heaths. Hubbard^ l East» 
191. 

(e) Heath v Hubbard, 4 East, lie. 

(/) Barton v. WiUams, 5 B. & A. 395.^ 
(£) Ooey. MUety 1 Stark. 181. 
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VII. Evidence. 
In actions between partners, if the defendant de- 
nies the existence of the partnership, it is said 
that the same evidence which would suffice to 
establish the partnership in a suit by a stranger, 
will raise a presumption of the fact' of partnership 
as between themselves (A). 



CHAP. V. 

SUITS IN EQUITY BETWEEN PAIfPNERS. 



I. Suits in Equity between Partners. 
II. Account in Equity. 

I. Suits in Equity between Partners. 
THE more usual and satisfactory method of obtain- 
ing redress for wrongs between partners is, by Bill 

in Equity. 

Before a court of equity will entertain any bill 
relating to partnership transactions, the existence 
of the partnership must be proved to the satisfac- 
tion of the court (i); and if the defendant denies 
the existence of the partnership, the court will 
direct an issue at law (A). 

, J 

(h) Peacock y. Peacock, 2 Camp. 45. 

(i) Buiford V. Dommetty 4 Ves. 756. Foster v. fla&, 

5 Ves. 33*i. 
(it) Bmford v. Pommett, 4 Ves. 756. Peacock v. Peacock, 

10 Ves. 49; and a Camp. 45- 



78 ' nvirsiy zQXivrT:^ 

A court of equity will, in some instances, enter- 
tain a bill for, the specific performance of an.agreer 
ment for a partnership : if two persons should 
enter on an agreement by a memoraiidum to carry 
on a trade together, and it should be specified in 
such memorandum that articles should be drawn 
pursuant to it, and before such articles are pre- 
pared one of the parties abandons this agreement, 
it has been said that, on a bill in equity by the 
other for a specific . perf6rmance, a specific per- 
formaftc^ Qughjt to be decreed, Qptwiths^mciing it 
related to a chattel interest (/). 

But to obtain an order for a specific perJTormance 
of such an agreement, it is necessary that the part- 
nership should be for some definite period, and not 
be. dissoluble by either of the parties at any ipp- 
ment ; for in such case it would be in the power 
of either of the partners to render the decree in. 
equity nugatory, the moment of its completion (m). 
Where a specific performance of an agreement 
to take a person into partnership is decreed, the 
court will not decree an account of the profits of 
the business from the time the plaintiff ought to 
have been taken into partnership ; for such a decree 
would be giving damages for not haymg^admitted 






(/) Buxton V. Lystetf 3 Atk. 383. 
< itn) Htrcy v. Birch^'^ Ves. 357 ; and see Peacock v. Peacock^ 
10 Ves. 49. . ; , < - 
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Um dooQfir, .which he should have applied fw in 
a coatt of law (w)^ 

' In cases of breach of any of the eovenants don^ 
iaiiied in articles of partnership, where the breach 
is of sach a nature as to authorise the complainaslt 
to call for a dissolution, a xsonrt of equity will in** 
terfere (oj : but it interferes on this g^oond^ that 
if the partners will not allow the partnership to Be 
earried on in the manner in which it ought toibe, 
it is a reason for putting an end to it altoge* 
tfaer {py. But it must be such a breach as will 
entitle the complainant to ask for a dissolution ; for 
Ae court could not be continually gratttit% injunc* 
tiolis for Ae performance of evely pattieular ixi* 
Tcnafltt contained ihr aftidesi df i partnership^ (9^)1 
As where' it has been covenanted th^t all icoiitraels 
filtered i int6 by i^y of the firm, and all checks^ 
b&U and receipts for money, should he signed in 
the joint naines of all the partners^ a court bf equity 
wfH restrain bne partner from entering into any 
engagement in the name of ^^ himself and coin** 
pany/' or " himself and partners," or will dissolve 
tiie J)artnership (r). 
Nor will equity assist in" the management of the 

— ■■■ ■ ^ ■ ■■ ■ >■ ,. ■ ■ ■■ ■ . ^^m- .. ■ ■ p , ■■■! ■! ■ ■ ^ ■ ■ ■ H I I I ■■<pi— ^p— ^^<^P* I ■ ■ ■ I i»^a»— ^^-^^i^» 

(n) An0»' Q Ves. 639, 

(i») MatiiaU v. Colman, 2 Jac. & Walk. s6d. 
(p) Ootron.Partn* 125. 
* i^yjUkuf^Aqll Y< GolmaUf 2 Jac^ & Walk. a68< 

(r).I<l.nbid. . : . .. - .. , r i 
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affairs of a company during its continuance ; but if 
a case be made out on which it can interfere, ifc 
wilK appoint a manager in the mean time, for the 
purpose of settling the affairs of the company, and 
dissolving the partnership (s). Neither will a court 
of equity appoint a receiver during the continuance 
of the partnership, unless upon the very g^rosseat 
abuse, for it must destroy the trade (f). 

In general, a court of equity will not enforce the 
specific performance of covenants contained ' in 
articles of partnership ; there are, however, some 
instances in which this rule has been departeid 
from. As where a member of a firm negleoted to 
enter the receipt of partnership money in the 
books,' and did* not leave the books open for the 
inspection of* the other partner, equity interfered 
without dissolving the partnership (u.) So, in parti- 
cukr cases, it wUl restrain the improper conduct' 
of a partner witiiout appointing a receiver (or). 

It has been already observed, that a covenant to 
refer disputes to arbitrators is no bar to an. action 
at law, neither will such a covenant be admitted to 
deprive a court of equity of its jurisdiction (y) : 

(s) Carkn v. Drury^ i Ves. & Bea. 154. 

(t) Oliver v. Hamilton^ 2 Anstr. 453. 

(tf) Goodman v. Whitcomhy 1 Jac. & Walk; 592. . 

(c) Seeky v. Boekm^ 2 Mad. 176; but see Smiik v. Ftxmumt^ 
It Swanst. 330; and Glassington v. ThwaUet^ 1 Sim. &Stu. 134. 

(y) Street v. Rigby, 6 Ves. SiS. WeWakgton v. Mackintoek 
« Atk. 569. Carkn v. Dmry^i V. k B. 154- /Wee V. Williams^ , 
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but in particolinr cases the court will refuse to in- 
terfere until the modes of redress, pointed out by 
the articles of partnership, have' been resorted :to. 
In a dispute respecting the Opera House, on 
articles in which there was a covenant to refer ; on 
motion for a i^ceiver, the court refused to interfere, 
until '&e remedies pointed out in the articles of 
^reement had be^n resorted to (z). So where in 
a firm consisting of several hundred members, a 
cotiufiittee of twelve was appointed to superint^d 
the conduct of the acting managers, and, if oc- 
casion required, to call a general meeting of the 
n&etHbers to consider of the state of their a£birs; half 
of the committee-mad filed a bill Against the acting 
maJMige^, and the other half of the committee, 
praying an account and dissolution of the partner- 
ship, on the grOmids of gross mismans^ement and 
n^lect on the psurt of the managers; the court 
would not interfere until the remedy provided by 
the articles had been tried (a). ' 

Equity will restrain a partner from pledging the 
credit of the firm in discharge of his separate 
debt {b). So if one partner pledges the credit of the 



6 VeB. 8i8« MkheU v. Harris^ 4 Bro. 311 ; 3 Ves. idg ; but 
see JSalfhide v. Fefmmg^ 9 Brown. 336. 

(z) Waters \4 Ti^ior^ 15 Ves. 10. 

(o) Carletiy.*Drwy^ 1 Ves^^Bea. 154. 

{b) Ex parte Ag&eef-a Cox, 316. WUUams r. Bmgley, 
s V«rn. 878. n. 
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film for the «ati«faistioD of \m sepurate debt* and 
hia executor, ctoufesaes judgment* equity wiU re^ 
strain proceedings under the judgiaent (c). 

IL Account in Equity. 

It may be laid down aa a genera) rule, that where^ 
amemberof aiirm institutes pcoeeedinga in a. court 
of equity for the purpose of obtaining an aocount 
&om his GQpartnera* he must make every mesaber 
Qf the firm a party to the record (rf)i for tbe wurt 
cannot bind those ¥rho are not brought immediat^jr 
within its jurisdiction (e). If all are not made par- 
ties the defendants may demur to the hiU* or may. 
object th<it proper parties are wanting; or the court 
n^y refuse to proceed tQ a decr^i qt^ if a deeree^ 
b^ made, it may be afterwa/da set ai^ide (/)• 

But where one qf several pajrtners agreea with i^ 
^ird perf^oi^ to give him a moiety oi hia 9hai^ an^ 
aoeQumtmay be deereed between them* without 

making the other partners partiea (g}. 

]n a^me casefl^ however* all the parties n^ not 
be brwght inte^ courts but thiA mu9t be: by^ permb- 
^iw of the court (b). Whwe a paxtoerabap ia cwa- 

■ ' — ' - ' -^— ^— -■ ■ — — - - , ^ ^^ 

(c) Anon. Ca« in Ch. 38; 16 Vin. Abr. 242. 

(f) Leigh V. Thomas s V^ 8^« 31m, Fofmwlm m 
MoorCf and Kinder v. Ti^k^ Gq/w Qn Piuftav X IQ» 
(f) Ft. Reg. 299,. ^. »>j^(; CqOR. Tr. qo Ft ^. 
ig} Siro^ V. Be Tiiftetj, i Jnc. »84. 
(h) 6 Ves. 779. 
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posed of a great number of mdividoab, a few am 
aUowed^: to represent the whole; in which case 
tfaef ate aU virtually present (i). 

Althoogh in a few instances the general rule, 
that all the partners must be made parties to the 
record, has been relaxed, the propriety of such a 
ptaetioe has been questioned ; for it has been said j 
that, if some of the members of a company were 
allowed to file a bill in behalf of all, praying a dis* 
soiutioii, a difficulty would arise, if some of thos^ 
on whose behalf the bill purports to be exhibited, 
were desirous that the company should not be dis-^ 
sei¥ed(*). - 

On a bfll filed by some of the members of the 
Benevolent Union Society against si^ members who 
were the trustees, praying an account and injunc- 
tkiiy and that the ^defendant might be ordered to 
replace part of the stock which had been sold out; 
it appeared diat tke society had been dissolved,' 
and that part of the m^bers had received their 
Aarea of the trust futids ; the Lord Chancellor re- 
fused to interfere until, all the members were brought 
befinre the court(i). 

And in a late case, where upwards of one hun- 



«••■ 



(t) Meux V. MaUhy^ 2 Swanst. 277. Vernon v. Blackerby^ 
2 Atk. 145. Chancy v. ilfoy, Pre. in Ch. 592. 

(k) Carlen v. Druiy, 1 Ves. & Bea. 154* Waters v. Toj/- 
for, 15 Ves. ro. 

(Q Beaumont v. Meredith, 3 Ves« & Bea» 180. DavU v- 
FM, iki Appendix to Farren's Treatise on Life Assurances. 

O 2 



84 SUITS IN EQUITY 

dred persons Ibnned themselves iota a conqpony for 
{tfocuriag copper, under the manD^ment of a com* 
mittee, and agreeably to certain articles of copart- 
nership : a bill filed by three of the partners against 
the members of the committee for inspection otike 
accounts, but not filed in behalf of the other share- / 
holders, was held not sustainable ; for the court 
could not bind all the partners as to, the construc- 
tion of the articles, on a matter of general mterest, 
where three only were plaintiffs, and the committee 
who were not authorized to represent the partner- 
ship, were the only defendants (m). 

If the defendant denies the existence of a part- 
nership, the court will direct an issue at law to 
try whether a partnership does exist or not (ft). 
But such a plea will not protect the defendant^ so 
as to obviate the necessity of his answerii^ ^Mxyr 
collateral circumstances which may be aHeged in 
the bill as evidence of the partnership (o). 

It seems unsettled, whether, jn order to sustam 
an account i^aixist a copartner, it be. not necessary 
to pray a dissolution of the partnership : hiAerto 
there has been no positive decision on this point ; 
but it has been said, that a. court of equity .could 
not take upon itself to settle partnership accounts 

(m) BdUtanfn v. Lawrence^ 2 Sim. & Sta.. 18. 
(«) Binford v. Dommett, 4 Ves. 756. Peacock v. Peacock^ 
16 Ves. 49. 

(o) Sanders V. King^ 6 Madd. 61., Yorke v. Fry^ Ibid. 65. 
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annuaUy, whkh it might be called upon to do 
were such a bill entertained (jd) : though, in an^ 
other case, this doctrine was somewhat qualified, 
and it was said that one pigrtner may file a bill 
against another for an account, since it is the only 
remedy he has; but that interim management 
would not be granted unless the bill prayed a 
disBdutioii (q). 

A partner engaged in any legal business may 
file a bill for an account i^s^nst his cc^partners (r) ; 
but in order to suf^ort such bill it is necessary 
that the partnership should .be legal, otherwise 
the. bill will be dismissed (j). 

Where two persons were jointly engaged in the 
business of underwriters, which was at that time 
forbidden by act of Parliament, the court of 
equity refused to entertain a bill for an account 
of the profits by one against the other (<)• But if 
the same parties engage as partners in two sepa- 
rate businesses, one legal, the other illegal, equity 
will entertain account in the legal partnership, 
though not in the illegal (u) : and even in an illegal 



(p) Farmmy* Humpkr^^ n V«8..4b Bea. 39^ 
(9) Harrison y. Armitagej 4 Madd. 143. 
(r) Kfunoks ▼• Houghton^ 11 Ves. 168. 
(«) Id. ibid. Couwis v. Smithy 13 Ves. ^49. 
(0 Kn<yaiesy. Houghton^ 11 Ves. 168. 
(11) Id. ibid4 

G3 
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pftrtaerBhrp, the executor of a deceased ^puttoet 
cannot refuse an account of ptofits (r). 

' On a bill filed for an account of profits by a 
member of a corporation in the nature of a part- 
nership, a court of equity will interfere (^). But 
if a society not incorporated take upon itself to 
act in a corporate capacity, equity will not give one 
member relief against the rest ' And where in 
the case of a voluntary association, it appeared 
that the articles of agreement had not been strictly 
attended to, the court refused to act until the deed 
had been acted upon (z). 

Account will not lie if an account has already 
been stated between the parties, and therefore 
a plea of an account stated is available against a 
bill for an account (a) : but the plea must state that 
the account was in writing, and like wise the balance 
in writing, or at least set forth what the balance 
was (b). But it is not necessary that the account 
should be signed ; but if an account be kept by a 
party, to whom it has been sent for approval, for any 



(x) Jcy V. CamjpheUy i Sch. & Lef. 328. OHUy ▼. Broume^ 
1 Ball& Beat. 360. 

iy) AOttf V. WiaUtMt Con^n^, 17 Yes. 315; 1 Meriv. 
107. Jiionuy-^tmertd v. G o ve rmo n of tkeFotmdImg HosfUaiy 
8 VeB. Jan. 49. 

(z) EUiwm y. BigmU^ 3 Juu & Vf alk. 503. 

(a) Lord Redesdale's Treatise on PI. «oo. 

(6) Bwrk ▼. Bmamy 2 Atk. 399. 
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lengtk of time without making way objection, that 
will constitnte it a settled account (c)* 

But in a later case it has been held, that the 
mere fact of a delivery of an account, without 
evidence of subsequent conduct consenting to it, 
afforded no legal presumption that the account 
was settled (d). 

If it is agreed that mistakes may be rectified, 
an account stated, although it l)e under hand and 
seal, will not be conclusive (e). 

Where an account has been taken, if the plain* 
tiff in his bill states that there has been an ac- 
count, and that there was a mistake in it, and sets 
out the particular mistake, the defendant cannot 
avail himself of the plea of an account stated (/) : 
and in cases of fraud, equity has allowed a stated 
account to be gone into after a considerable length 
of time (£) i but it is necessary in the bill to spe- 
cify the fraud or the errors, and that they should 
be proved as specified (A). 

(c) WilU8 V. Jemegan, 3 Atk. 254. Tickei v. Shnri^ ^ Vm. 
S39. Sherman v. S&rman, a Vern. 376. 

(<f) Iroine v. Youngs 1 Sim* U Stu. 333. 

(e) Fraud v. Combe^ 3 Fre«. 183* 

(/) AMU* ft Fr66. 6s. Frimd v. Combeif 2 Free. 183. 

(if) Wkm^ T. Jtfoy, 9 Yes. 97. Bjoherts v. Kuffen. 3 Atk. 
I13« Vtnun V. Vaodry^ ib. 119. Beaumont v. SouUbee^ 
2 Yes. 485. Gray v. Minnetharpe, 3 Ves. 103. Chambers'^. 
GoWwfn, 5 Ves. 837. 

(k) Dtew^. Poxver, 1 Sch. & Lef. 182, iQt. Dunharv. 
Len^ 1 Bro. P. C. 3. Kinsman v. Barker, 14 Vtfl* 67$. T9- 
lor V. Hmflinj 2 Browu. 310, 

G4 
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The court refused to open an account that had 
been . settled ^ for eleven yeais, but allowed the 
plaintiff to surcharge and falsify (i). 

The Statute of Limitations is a good plea to an 
account, if the account has not been kept open 
within the time limited (k). 

There is frequently a clause in the articles of 
partnership, stipulating a particular method or 
time for making up an account-^uity will enforce 
that method ; but if the partners themselves have 
omitted to settle their accounts in that way, equity 
will consider the agreement as waived by mutual 
consent, and the articles will be read in court as 
if no such clause were inserted, and the accounts 
will be taken in the usual way (I). So if they 
engage in business not contemplated in the arti- 
cles of agreement, equity will settle the accounts 
in the usual way, and not apply the clause whicli 
stipulates that the accounts shall be ''settled in a 
jparticular manner, to any business not recognised 
in the original articles fmj. 

(t) Brownett v. Brownett, 2 Brown. 63. 

{k) Wtdford V* lAddelly 3 Yes. sen. 400. Craafwd v. Lm?- 
iel^ cited 6 ¥68.582. Bridged v. Mitchell, Gilb. £q. IL.324. 
Barber Y. Barbery 18 Ves. a86. -■ Scudamore v. White, 1 Vera. 
456. Sherman v. Sherman, 3 Vera. 276. Webber y« TiviU, 
3 Wm. Saimd. 134, 127, n. (6.) 

' (0 Jacktqu v« Sedgwick, 1 Swanst. 469* Geddet v. Wallace^ 
9 Bligh,( 370. 

(m) Id. ibid. 
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. Where ah account is to be taken, each partner 
m to be allowed, against the other, whatever he has 
brought into the business of the firin, and also to 
charge his copartner with what he has not brought 
iin, and with what he has taken out beycHid his 
proportionate share, and the residue of his pro- 
portion m the balance of accounts is the amount 
of his claim (n) . But where two persons, partners 
as wine merchants, lived together in the same 
house for some time, and afterwards one of them 
took a separate house, leaving his copartner to 
carry on the business alone, and the latter was at 
considerable expense in treating the customers, 
but in the annual balance of profits and expenses 
made no mention of such expense, and entered into 
no special agreement with his copartner on that 
subject, the court of equity refused to make him 
any allowance for such extra expense (although 
it had been agreed in the articles of copartnership, 
that all the expenditures should be equally shared)^ 
on the ground, that it was proved to be the general 
custom of the trade to treat their customers, that 
ati agreement should have been made to that effect, 
or at least that the plaintiff should have included 
it as an article of expenditure in the yearly ba- 
lance ^o^. 

If one copartner borrows money of the other 

— — — ■■ »■ — ^1— ^iii.i ■■■■■■■■I I , II , I ^— y^» I ■■ I ,. 

(ii) West V. iSil^, 1 Ves. sen. 242 ; s Swanst A^ ^ 
(0) TkonUonv* Proctoff 1 Aiistr.94. 
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OQ liis note, he shall pay interest for it^ thoagli he 
had more money in the Mock than what he bor- 
rowed ; for the stock is only to be emplbyed in 
augmentation of the trade, for their mutual benefit, 
but neither of them can make use of it for his 
own private advantage (/t)- 

A partner who has received money belonging 
to the firm, but insists that the balance is in his 
favour, is not obliged to bring the money into 
court ; but if it appears that he should not have re- 
ceived it, and that his receiving it was contrary to 
good faith, he will be ordered to bring it into court (^.) 
As where the defendant, a member of a firm in 
the country, which it was the intention of the par- 
ties to dissolve, stated that he must go to London 
to consult a friend on the subject, befcnre he could 
accede to the terms of the dissolution, but on his 
journey went to several debtors of the firm, and 
received partnership debts from them, he was 
ordered to pay the money into court f^J. 

A partner who pays partnership debts from his 
private funds, may enforce contribution in law (s) 
or equity (t). Nor does the fact that a remedy may 

I ■ . ■ ■ ■ . I , I 

» 

(p) Beecher v. Guilbum, Mosely, 3. 

(q) Foster v. Donald^ 1 Jac. & Walk. 352. 
. 4f) Id. ibi<L 

<«) Ahbott V. Smiikf a BL 947* During Y.LordfFineUua^ 
a Bos.&Piil. 270. 

(0 W'right V. Hunter^ 5 Vee. 793* 
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be had in sttoh cases in a court of law, deprive 
eqnity of its jurisdiction (u) : the advantage of 
applying to a court of equity is, that all the parties 
may at once be brought before the court, whereas 
at law an action must be brought against each 
individual partner for his proportion (x). 

Where a person fraudulently receives a pre- 
mium for admitting another into partnership, a 
court of equity will order the premium, or a pro- 
portionable party to be refunded, and will treat the 
articles of partnership as nugatory. An attorney 
agreed with a young man, at the time of the 
agreement not admitted as an attorney, to admit 
him as a partner in his business in consideration 
of a premium, half to be paid on admission, the 
rest by yearly instalments, and to be secured by 
bond ; the former assigned the bond to a third 
person, and in a short time sued out a commission 
of bankruptcy against his partner ; the assignee 
of the bond was ordered to deliver it up to be 
cancelled, and a proportion of the premiiun 
already paid to be refunded (y). 

On the same principle, where a retiring partner 
received a sum of money for the goodwill of the 
trade, the court, on parol evidence that the arbi- 
trators, who had awarded the sum, understood that 



p^m^mmmmmm-m^mmmm*m^k^im>mm^*»i^^*»** 'mm n ■ i i ^— »—>»■<»»»»— i^i^ 



(«) WngU ▼. Hunter^ 5 V«t. 79a* 

Xi) id-iUd. . 

(y) HamU V. Stokes^ 1 Daiu«U| 2Q« 
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the retiring partner would not Agage in the same 
business in the neighbourhood, enjoined him not 
to carry on the trade in that neighbourhood fa^. 



CHAP. VI. 

SUITS AT LAW BT PARTNERS AGAINST STRANGERS* 



I. Suits at Law by Partners against Strangers. 
II. Action of Libel by Partners. 
IIL Actions ex contractu by Partners. 
IV. Actions ex delicto by Partners. 
V. Of the Evidence. 
VI. Holding to Bail. 
VI L Statute of Limitations. 



I. Suits at Law by Partners against Strangers. 

IN general, partners have the same remedies for 
wrongs committed against them as aiiy private 
person, but ther^ are some cases in which consi* 
derbble difficulty arises; as where the same per- 
son is member of two separate firms, the one firm 
cannot rec6ver in an action s^inst the oAer, for 
the member who belongs to both firms cannot sue 
himselfj which. would be the case were an action 
brought by one against the other (b). 

But where an issue is directed out of Chancery 



(a) Harrison v. Gardner^ 9 Madd. 19S. 
(h) Jk Tastet y. Skm^ I B. & A. 664* < 
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equity will not allow the defendants to avail them- 
selves of this defence (c). 

Where the same person was member of two 
different firmSi and died, the creditor firm some 
time after his death brought an action against the 
debtor firm, and recovered for all debts incurred 
since the death of the common partner, as from 
that moment they became entirely distinct (d). 

On the same grounds, where the same person 
i^ member of two separate firms, satisfaction to 
one firm is a bar to the claim of the other ; for the 
common partner cannot sue for a debt which has 
already been paid to him as a member of another 
firm. As where the holders of a bill of exchange, 
one of whom was member of two firms, indorsed 
it to the other firm, of which this same person was 
member, and after the indorsement received pro- 
perty from the acceptor for the purpose of answer- 
ing the bill when due ; on an action by the indorsees 
against the acceptor, the court held that the plain- 
tiffs could not recover, as one of them had already 
received money in satisfaction of the bill (e). 

If one partner, without the privity of his co- 
partners, engages in an illegal contract for their 



(c) Hume v. Batlandj 1 Ry.j& Mood. 371. Stone v. Marsk^ 
1 Rj. & Mood. 364. See these cases given at greater length, 
pott. Table of Cases. 

(d) Boeamptet v. IPrajr, 8 Marsh. 319; 6 Taunt 597. 
{e) Jacaudv.Frtnchy 19 East, 317. 
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joint bttiefiti the firm cannot recovar on sncb coo* 
tract (f). 

If one partner resides in an enemy's country, 
his copartner cannot enforce the payment of 
« debt due to them as partners (^), unless it 
be for the purpose of carrying on a trade licensed 
by tills country (A) ; but if it be shown that suck 
residence is not an adhering to an enemy, the 
bare &ct of residence is not sufficient to deprire 
them of the right of forcing contracts against 
third persons (^f^» 

IL Action cf label by Partners. 

Partitiirs may maintain a joint action for de- 
femation/ for words spoken of them in their 
trade (A). 

If a copartnership is libelled, and the libel 
contains something which particularly affects the 
character of one of the firm, a joint action may 
be maintained against the libeller (/) : nor is it ne- 
cessary to show what proportion of interest each 



(/> A^ V. Zrfiorvfice^ 3 T. R. 454. 

(g) WComua V. Hector^ a B. & P. 113^ Jibedt v^&ci- 
flMM^ 9 YeB. & Bea. 323. 

(I) Ba^Uhotcy expartCy 18 Ves. 525. 

(1) Roiferts v. Har^, 3 M.& S. 533. 

(k) Cook yi. Baickdor, 3B.4b^P.i50. 

(0 Fcrtter y. LomoM, 3 Mo^. 46«» 
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pattatar hi^d m the joint business (as) :. nor t» set 
(mt %ny special damage (n). 

If a person say of a banking partnershq> that 
tfa^ bavQ suspended payment^ this is action* 
able (oj. 

JIh Actiom ex contractu by Partners. 

lar sB Actions at amtractUj it is necessary diat 
aU parties who ate interested diould join as plain- 
ikSk in ihe action (p). Nor is the case altered i£ 
ih^ covenant or contract be joint and several ; for 
if» whore the interest is join^ several were allowed 
to bring actions for one and the same canse> the 
Qoait would be in doubt for which of diem to give 
judgment (q). But in such case one of the parties 
may use the name of the odier without his con* 
mA(r). 

Persons entering into partnership may stipulate 
&at two of the men)J>ers shall he allowed to sue 
for the firm ; but no subsequent akeratiohs^ with* 
out the consent of all the members, can give a 
light of action to one only of the &fxa(s). 

(f») Fomier t. Lmmon^ ^ Biiif . ^^. 

(n) Id. ibid. Cook v. Batcheior, 3 B. & P. igo. 

(0) Id. ibid. 

(p) Lamberfs coit^ Godb. 344. Caheltx. Vaughauy 1 Wins. 
Saiind. tzgt. Corytony, Ltthefye, 2 Wms. Satind. 116. 

{q) Anderson v. Martindak, 1 East,. 497; 7 Mod. 116; 
1 Taunt.?; Yelv. i^j'j.Eedestonr. CBpslktm, i Sauitd. »53.n.(i). 

(r) Lord Hapa. 380. 

(1) Davies v. Hawkins, 3 M. & S. 48S. 
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But in a late case it has been said, that die 
members of a firm cannot, by i^reement, give 
an authoriiy to any one of ihem to bring an 
acti(xi in his name against persons not members 
of the firm (t). , 

If one or more of the partners be dead, an ac«» 
tion may be brought by the survivors (u) ; and in 
case of death, it is necessary to aver the fact in the 
declaration (.r) : but where after the death of one 
partner a debtor of the firm pays moneys due to 
the firm to a third person, the survii^ng partner 
may maintain an aeticm for money had and re- 
ceived in his own right, and not as survivor (5^). 

And a survivmg partaer in an action against a 
debtor of the firm, may include a count for a debt 
due to him in his own right (z). • 

Where a trader employed the name of his clerk 
in conjunction with his own, in his usual coiirse 
of business, and held him oiit to the Vbrld as his 
partner, it wa:^ held that both mubt join in anac* 
tion on a contract made under such circumstances, 
although the clerk' coold have derived no benefit 
from it (a). So if a father uses his son's name as 



{t) Radenhurst v. Bates, 3 Bing. 463. 

(«) Tfebber v. TyviU, 3 W. Saund. 122, n.(i.) 

(«) JeUy. Douglas; 4 B. & A. 374. 

Cy) SmUk V. Barrow, 2 T. R. 476. 

(z) 3 T. R. 443. 5 T. R. 493. 8 T. R, 532,, 

(a) Guidon y, Robson, 2 Camp. 302* 
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bis eopartnar, it is necessary for the son, diough a 
minor, to .join in an action relating to t}ie.parfoerf 
sbip business ; or, if he be not joined, the father 
mast show that the son had no interest in th^ 
business (&) : but the son himself may be called 
to prove that he had no interest, and, consequently; 
that the action was rightly brought by the father 
alone (c). 

Where one of the partners is a bankrupt, jthe 
s<^vent pftrtners and the assignees must joip (4) ; 
but if the action is brought in the name of the 
bankrupt partuer as well as 1^ pthejrs, |he bank? 
raptcy may be pleaded in bar (e). 
. It is not necessary for a partner who has with^ 
drawn his name from the firm, but continues to 
receive a share of profits as a dormant partner, 
to join in an action against a debtor of the firm (/); 
but if he pleases he may join as beii^ interested 
in the sait(^) ; though it has been decided |hat a 



iff) Teedv.Ehoortfy, i4Eii8t,dio. 

(c) Parsmu V. Croibjf, 5 Esp. igg. 

(d) 7%0f9MMOfi V. Frecrtf io East, 418* Grakam v. Robert^ 
m, a T, R. «83. 

{e) Eckkardt v. VTUson, 8 T. Jt 140 ; id Mod. 446. 

(/) Ltoj/d V. Jrchbowkf 2 Taunt. 334. Leveck v. Shaftoe^ 
t Esp. 468. Mawman v. Gillette 2 Taunt 325, n. ; 7 T. R. 

361. D* 

(g) Skinner v. Stocks^ 4 B. & A. 437. 

H 



ilontaani partner»;whdse iHUBie iias iieTer faeea vwd 
in tibe i|nii, catmot join in the ttetMm(A).' . 
' Nor is it neoessary fi» a nbitnioal; partner to 'be 
made a paily to the suity but in sach ease it is 
abe^tety necessary to ^ove that he has no raal 
interest in the partnership bttisiness (i). - ' ^ 

A partner who is^ admitted into a firm, and 
whose interest is to be antedated to some petibd 
l>efora the day oJT his actual admisftfon, connot 
join in an aeCibn £dr the performance of a coiitrafcet 
IMde before his actual aidmissibn ; such aa agcae«^ 
meat is valid between the parties theniseli^eB, but 
cannot give the new partner a right against ihf id 
pefsoBS which he had not at the time the contract 
Waismade(j). 

/ The execBtevs or administrators of^jdeceased 
partMr eannot join in an action with asiipmjbig 
pavteerCifc^; and^on tkfii death of bodi p|trtfien^<2ie 
execHt<HP of the last surviving partner Qjdy eansuel 

Although all the partners must join in an action 
against a third person to enforce a contract made 
with the firm, yet t^^ person with whom Af ORn- 

(*) X%<< V. AnUm^^ a Taimt 3^4; 6 V^438f 1 A*wh. 
846. 

(t) Vwrson^ V. Croffty, 5 E^ 199. Harrison v. FUzhtnry\ 
3 £sp. S38. Guidon v. Hobson, 2 Camp. 362. Teedv. JS/- 
toqrify, 14 East, siO; 1 Stark. 25. 

(fi f^ford Y. Wood, vEsp. in2. 

(k) Anderson v. Martindak, 1 East, 494. Martin y. Crompr, 
1 Lord Raym. 340. 
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(nictis made, naj^by hiB own act, treat the oontaact 
as separate and not joint, aqd Aereby give tM 
partners the option of brihgii^ a separate or joint 
action : as where a person, emplojred to sell goods 
for three partners, paid their proportionate share 
of the proceeds to two, the third nras allowed tQ 
reooTer in an Action for his separate shai^e (I)* So 
oiie of several tenants in cbimnon may recover, in 
a separate aetion lor use and occupation, Us pro^ 
portionaie sham of rent, when the tenant has paid 
the other landlords dbeir reipective sharies (tn). So 
K^ere, at ii^e time of the contraot, the property^ 
flioiigk in truth partnership pnoperty, was treated 
by both the contracting partias ais die separate pro^ 
perty of the eontracting partner, he was allowed to 
92e alone (n) : and where a member of a fism de* 
damd, diat iiie subjeet-matter of a contract was hb 
privsate properly, k was held that the whole firm 
Oonld not sue jointly on it (o). 

Where it appeased diat a guarantee given to one 
of several partMVS was intended for the benefit oi 
tile film, and not of that pajrtner only, it was held 
that an action was properly brought in the nmnes 
of all for whose benefit the contract of indemni^ 
was entered into <jp). 

(i) GaarreU v. Toiflor^ 1 Esp. 144. 
(») Kirhman v. Newstead, 1 Esp. 145. 
(«) Doe V. Bakeff a Moore, 179. 
(0) Lucas V. DelacoWy 1 M. & 8. 249. 
<y) Qamtt y. Handley^ 4 B. & €. 684. 

H2 
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: In cases of unincorporated companies^ where the 
joinder of all the parties interested would cause 
great inconveniencei it is usual to stipulate in the 
articles of agreement that certain members of the 
company shall sue for the company as nominal 
plaintiffs ; such a stipulation will be recognised la 
a court of law, but no subsequent alteration in the 
original ^reement, which is not made by the con-> 
sent of every member of the company, can em- 
power any one member to sue on behalf of the 
company (g). In the instance of an incoiporated 
company, it is usual forpower to be given by act 
of Parliament to the company, to sue and be sued 
in the name of their secretary (r). 

In all cases of contracts, if it appears on the face 
of the pleadings that there are other obligees, 
covenantees, or parties to the contract, who ought 
to be, but are not, joined in the action, it is iatal 
on demurrer, or on motion in arrest of judgineiit« 
or on error; and though the objection may not ap- 
pear on the face of the pleadings^ the defenckmt 
Inay avail himself of it, either by {dea in abatemenl, 
or as a ground of nonsuit on the trial, upon the plea 
of the general issue (s). > 

Where one partner is a bankrupt, and all join. 



{q) Damei v. Hamkuu^ 3 M. & & 433. 

(r) Guthrie v. Fisk, 3 B. & C. 178. 

(<) 1 Chit, on Pleadi 7 ; and see the cases Uiere r^erred to. 



BY PARTNERS AGAINST STRANGERS. 101 

the bankruptcy of the one may be pleaded in 
bar (t). 

In covenant, all the parties who may sue must 
sue ; and, in case of nonjoinder, the defendant may 
crave oyer and demur (u). 

In case of misjoinder, or the joinder of more 
persons than those who are interested in the suit, 
the plaintiffs will be nonsuited (t;)« 

IV. Actions ex delicto by Partners. 

In Actions ex delicto^ or actions of trespass, or of 
tort, if all the partners do not join, the defendant 
can only take advantage in a plea of abatement (u;); 
but in such case the plaintiff can only recover hi^ 
proportion of damages (x). 

In an action for running down the plaintiff's ship, 
in one count of the declaration it was alleged that 
the plaintiff was sole owner of the ship, in another 
count that he was only part-owner, and, although 
the defect appeared on the declaration, it was held 
that the defendant must plead in abatement, and 
could not take advanti^ of it at the trial (y). 

' ' . I . I ■ T I. I ■ I II II I M^ 

(f) Echhardt v. WiUon, 8 T. R. 140; 13 Mod. 446. 

(if) Fehie v. Bwry, . 3 B. & C. 353. 

(r) WUsford v. Wood^ 1 Esp. iSs. Brandon v. Huhbard^ 
4 B. Moore, 367 ; a Brod. & Bing. 11. 
. (p) Bloxam V. JJubbardy 5 East, 407. 

(x) Blackburn v. Graves^ 1 Mod. 10a. Barnardistm v. 
Chapman, cited 4 East, 121. Brown v. HedgeSf Salk. 390^ 
NtUhorpe v. Dorrington, 3 Lev. 113. 

(y) Addison v. Overcnd, 6 T, R. 766. 

H 3 
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And if the defendBBt has neglected to plead iii 
abatement in the first instance, he may not p]eAdy 
to a second action by another pairtner, that the 
partner who has already recovered should hare 
joined (s). 

If more persons join in an action e^ delicto than 
ihave a right to join, the objection, if it appears on 
the record, may be taken advantage of by demtirter, 
in arrest of judgment, or by writ of error (a) ; or, 
if it does not appear on the face of the pleadings, 
will be ground of nonsuit at the trial. 

As the plea of set-off applies equally to actions 
against partners, as by them, it will be better 
considered when we have ^oken of suits against 
partners. 

V. Of the Epidence. 

Whebe the contract which is the cause of miction 
bas been eq)fea$ly entered into by all ike pArthtsrts, 
it i^ not necessary to prove the partneri^bip (6) ; 
but if the contract wius made by one of the pan- 
ners of their agdnt, they must prove the existence 
of the partnership, and that all the plaintiffs were 
partners at the time of making the contract (c) : 

{z) Sedgeworth v. Overaid^ 7 T. R. i^g. 

(a) Coryton v. Lithebife, a Wmd* Saimd. 116. Cotrit v. 
Batckehr, 3 B. & P. 150. 

{b) Evans v. Mann^ Cowp^ 569^ 

(c) WiUfcrdv. Wood^ i Esp* i83« Qrd ▼. fM^l^ tklkifi^ 
339. 
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thifi is proved by proddcing the petrtnef ship deed; 
and proving the execution of it by the pkiutiflE^ 
by the evidence of the solicitor employed by the 
fom^ and who knows of whom it is cconposed^ bj^ 
the evidence of a clerk employed by thi^m, or by 
any person who has dealt with all in that oapi^ 
city (d). It is not necessary to prodiice &e deed 
of partnership (e). 

Where the defendant pays money into court 
nnder a rule, he admits a contract made with the 
plaintiffs as partners, and he cannot deny it hi 
evidence ; but the plaintiffs attorney should brmg 
the rule into court as evidence (/)• 

The plaintiff's counsel inay suggest, the niflne^ 
(jf the partners to a witness called to pmte ihi»^ 
existence of the partnership ; but it is necessary 
to prove the christian as well as the surnames/ as 
stated in the declaration^(^). 
t> in an action, against the acceptor of a bill of* 
exc^nge by partners as indorsees in blank, it is 
not necessary to prove the partnership (A); buttf 
it be payable or indorsed specially to a, ftrm, it i» 

-*^" ^ - - "■ •- '-■ -- I " -' ' r - • 1 ••"" 

\ ■ " ■ • — 

. (d> Bsp. on £vid« 1^4. 

(e) Alder son v. Clay^ 1 Stark. 406. 

(J)^ Esp. on Evid. 134. 

(g) Acerro v. Petroni, 1 Stsrk. i(k)* 

(h) Ord V. Portal^ $ Camp. 239. AtMfod V. RuHtntm^^ 
6Mooreyd79. 

H4 
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liecessairy to prove that the firm Consists of die 
plaintifis (t). 

. A nominal partner, having no real interest in 
the partnership, will be admitted as a competent 
witness to .prove a contract made betwieen the 
plainti& and defendant, in the joint names of the 
plaintiffs and the nominal partner {J). 

A son, whose name was joined with his father's 
in partnership in an action by the father, was 
considered a competent witness, on swearing that 
he had no interest in the business at the time of 
the contract (A:). 

So a person who has purchased from the plain^ 
tiff an interest in the contract on which the action 
is brought, is a competent witness to prove the 
contract (/.) 

.. Where it is agreed, on the dissolution of a part* 
nership, that the several partners shall receive; 
pertain debts ; in an action brought by one of the 
partners, the other is a competent witness, on be- 
half of the defendant, to prove payment to him?-: 
self according to the agreement ,made between! 
themselves on the dissolution (m). And one of. 

(t) Ord V. Portdy 3 Camp. 239. . Attwaod v. Bflttenbutyt 
6 Moore, 579. 

(J) Parsons v. Crosh/^ 5 £ap. 199. 

(Ar) Glassop V. Cohnani i Stark* 25. 
, (/) Mawman v. GUktt, 2 Taunt. 335, 11. 

(m) Evans v. Siherlock^ Peake, 31. 



.4 
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several plaintiflfs may be admitted to give evidence 
on the part of the defendant, and may defeat the 
daun of his co-pIaintiff| if both parties agree to 
accept his evidence in the suit (n). 
.' In an action by a firm on a contract made by 
tme partner, the declaration by that partner that 
the property, which is the subject-matter of the 
'contract, was his separate property, and had been 
allotted to him as his share of the partnership 
stock, is evidence s^inst the firm (o). 

VI Holding to Bail. 

A DEFENDANT may be held to bail on the affidavit 
of one partner, if such partner swears positively 
to the debt^ and expressly negatives any tender 
of bank notes to himself, or any of his partners 
to the best of his knowledge and belief (/?). 

VIL Statute of LimitatUms. 

If one partner is abroad, and the others in 
England, the actidn ^ust be brought within six 
years after the cause of action arose (^). 

(n) Nordon v. Wil&anuonf l Taunt 378. 
(0) Jjucas V. DelacouTf 1 M. & S. 249. 
(p) Stacey v. Federtd^ Q B. & P. 390. 
C?) Perry v. Jackswii 4 T. R. 516. 
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STBAMOEBS. 

UNDER this head it will be sufficient to obstfve, 
tbit partaers have the same rraoediw gainst 
strangers as prirate indiViduala. 

It has been already noticed,' that a covrt of 
cqtlity.vill allow a fetf members of a nuinetotis 
firm to represent the whole, and conduct suils in 
the name and on behalf of the firm(r). 
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snine "vray as a contract with any single individual^ 
{he chief and almost only difference consists ill 
the pleadings, practice, and modes of carrying the 
judgment of the court into execution* 

The liability of partners front the acts of copaM<» 
ners has been already considered in a former p^tt 
of this work ; it will not therefore be necessary to 
specify at much length what contracts a strangdt 
may enforce against a firm, but after having laid 
down a few general rules on that point, we may 
{NTOceed to consider the means of enforcing such 
c(Mitracts. 

It need scarcely be observed in this place, that 
a stranger may enforce the performance of any 
contract entered into by all the partners^ or by any 
one partner in behalf of the firm, that immediately 
relates to the partnership business ; it differs not 
whether such contract be entered into by all, or by 
one in behalf of all (s). The questions therefblr^ 
that obviously present themselves to ournotice, are^ 
how far one partner may bind another in matters 
not immediately connected with the partnei^hip 
business, and how far fraud on the part of eithm 
of the contracting parties will discharge an ighin 
rant copartner. 

^ In general, one partner is not liable for thte eb- 
gagements of his copartner in matters not con- 



mtmltmtmmt^t^^m 



(i) Anon. v. Lajifield^ Holt, 434 $ 1 Salk. &9t. Fm v. Jhn- 

Comb. 383. Baker v. Charlton^ Peake, 74, C/dttM<iy;v. 
Mavk^ 1 Swanst. 509. 
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niected widi the joint concern (/): nor even for cod~ 
tracts connected with the partnership business, if 
the person with whom his copartner contracts knows 
that it is for the sole benefit of such copartner ; as 
where a proprietor of a stage-coach engaged to send 
all the parcels of a third person free of carriage, on 
condition that he would relinquish his claim to & 
share in the stage-coach business to him ; parcels 
were carried free for a considerable time, and at 
length one was lost, and on an action against the 
stage-coach proprietors by the owner of the parcel, 
it was held that he could not recover, as the con- 
tract was only made with one of the partners, and 
for that partner's individual benefit (u). But a cre- 
ditor may come upon the firm for money lent to one 
partner to defi^y his expenses, when engaged in 
partnership business fflf^; and may enforce a con- 
tract not relating to the partnership business, en- 
tered into by one partner by the express authority 
of his copartners (x). 

It has been already observed fy), that a frau- 
dulent contract entered into by one partner, does 
not discha^iehis copartner from liability : as if he 
purchases goods with the intension of converting 

(liSamdUaidt y. Uani,aR.&A.ej8, Ex fartt A^itct^ 
a Cox, 313. 

(•>) £^wU V. WtUeriaue, 1 M.& S. 339. 
(v) Rukwtn V. Hmtpiria, 1 Eap. 406. 
(«) Es fmrte Boaiommt, 8 Ves. 540. 
(5) jMte, p. 30. 
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them to his own use, his copartner is still liable to 
a seller ignorant of the intended fraud (z). 

Where a firm of bankers, employed to receive 
dividends in the fiinds, (of which one of the firm 
was a co^trustee), had in their own books credited 
their employers with the dividends as received, and 
had allowed them to draw without having any other 
funds in their hands, the bankers were held to be 
bound by the entries so acted on, although not com- 
municated ; and they could not set up as a defence, 
that the entries had been fraudulently made by one of 
the partners, the money never having been received 
by the house> but converted to that partner's own 
use (a). 

So where one of several bankers, a co*tru^ee 
with the plainti£fs in funded property, sold out the 
stock without the consent of his co-trustees^ and the 
proceeds were received by the bank, but secretly 
converted by the trustee partner to his own use, it 
was held that the payment to one of their partners, 
who was co-trustee, did not discharge the liability 
of the firm (A). 

^ Where, on a general partnership between two 
conveyancers in the country, money was received 



(s) Bondy.Gihson^ l Camp. 185. 

{a) Humey. BoUand^ 1 Ry. & Mood. 371. This was an 
issue out of Chancery, and the defendants were not allowed to 
take advantage of payment to their partner, who was co-trustee 
with the plaintiffs. 

iP) Stone v. Mar9h^ i Ry. h Mood. 364. 
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by onB to be laid out on a mortgage; ^e forged Ae 
mortgage, and converted the monej to his own uae, 
^nd it was held that hi^ copsutuer was liable (c). 

$o where a ^rm was commissioned to buy goods 
and resell them ; one of the firm sent in a feigned 
t^^ypiintj pret^iding that the goods had been pur- 
chased and sold ; tl^ir employer after another ad-^ 
vanee of money discovered that the former Iranih 
actions had been fictitious, and brought an aetioB 
against the firm to recover the money last advanced, 
and it was decided that he should recover if, 
mthont any deduction for profit in the former fic«* 
titious transactions, although none but the acting 
partner was aware of the firaud (d). 

A promttsory note drawn as the separate note 
of one partner, but for the use of the firm, cannot 
be declared on as a joint note (e) ; but where a* 
partner abroad was in the habit of drawing bills of 
eKchainge on his copartners in England, and applied 
the money so raised to partnership purposes, it 
was held that the payee might sue all the partners 
for money lent, or money had and received, although 
they had not accepted the bills, and were not jointly 
liaUe on the bills (/). 

But if a person, about to enter into a contract 
with one partner, is privy to an intende4 fraud. 



(fi) WHkii y. Chamheti, Cowp. Si 4. 

(d) Rapp V. liUtkam, s B. & A. 795. 

(e) Emfy V. Xyc, 15 East, 7. 

(/) Dcntm V. fiodiV, 3 Camp. 495. 
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he hBM no ckim on the firm (f) ; biit if he only 
discovers tht fraud after the completion of the 
contract, his right is not affected (g), 

A ereditor, who at the time of entering into a 
contraet relies on the sole credit of die pertoa 
with whom he contracts, has no claim on the firm : 
as if a person supplies goods for the use of horsed 
^employed in drawing a coach, and at the tkM 
knows that several persons are partners in the 
general profits of the concern, but that the severed 
fToprietors horse the separate stages, and are 
liable for all expenses incurred in their part of 
their road, he cannot come upon the firm for goods 
so supplied (A). 

' But where a member of a club ordered goods 
for the benefit of all, it was held that dl were 
liable, although the member who ordered the 
geods was made the debtor in the tradesman's 
booli:s(«). 

* Where a balnker was in the habit of discounting 
biltfl lor a firm, some drawn by, or in the names 
of all the members, and others by the several 
members singly ; on an action on a bill drawn by 
one only, it was held that he could not recover 

[fi'Shmiff V. WUks, \ East, 46. Ridley v. Taylor, 13 
Eut,i75. 
^ (^'i5twiiiv.5^erfe, 7 Eattt, 210. " ' 

(A) Barton v. Hanson^ a Camp. 97 ; s Tauot. 49. 

(1) Ddauney v. Strickland, 2 Stark. 416. 
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against the firm, although, at the time of discotuitr 
ing .the bill, he believed it to be for the use of 
the firm (Ar). 

If Botice is given by one partner that he. will 
not be liable, such partner is discharged (J). 
: A creditor cannot enforce the performance, qf 
a contract against a partner, whose interest in the 
general business, or specific underta.king, arqsj^ 
subsequent to the formation of the contract : as if 
one person who purchases goods admits another 
to share in the profits and loss of the adventure^ 
the seller of the goods cannot enforce payment 
for the goods against the in-coming partner (m) ; 
for the engagement between the two partners, at 
least as far as regards third persons, cannot relate 
back to an earlier period than the moment wheni 
the partnership was formed. 

So if several persons agree to form a partner- 
ship, and that each shall bring in a certain sun^ 
of money as his share, and if one of them bor- 
rows the money for his share, the lender can|io|; 
suq the firm for repayment of the money (w)» > 

But where it is agreed between two persons^ 

(k) Emly V. Lye J 15 East, 7. Murrmf v. SotnetoiUi^ 
9 Camp. 99. n. 

. ,(ft Menvet v. fVkiney^ 5 Bro. 489. E9 parte Harris, 
1 Madd. 583I 

<m) Yornig v. Hvnttr^ 4 Taunt. 582. SavSk v. Roberfsan, 
4T. R. 720. 

(n) Savitle v. Robertfon/ 4T. R. 720. 
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St 

previous to the purchasing of goods, that one 
shall purchase the goods at his own risk, and that 
Uie other shall share in the goods^ and have a 
joint interest, both are liable to the seller; si 
where it was agreed between a debtor and his cre'^ 
ditor, that the former should purchase goods for 
an adventure on his own account^ and that the 
latter should bear a share of the loss, but that the 
returns should go to the creditor in satisfaction of 
the debt originally due ; in an action by the seller 
against both creditor and debtor, it was held that 
they were jointly liable, as the goods had been 
purchased in consequence of the agreement (p). 

But it has been said, that there may be a case 
where two persons shall be interested in goods 
from the beginning of the purchase, yet not both 
be liable to the vendor : as if the parties agree 
limongst themselves that one house shall purchase 
the goods, and let the other into an interest in 
them, that other being unknown to the vendor ; in 
such a case the vendor could not recover against 
him^ although Such other person would have the 
benefit of the goods (p). 

On the other hand, it has been said, (and this 
appears the better law), that if several persons 
agree to share in goods to hei purchased, and^ in 



(o) Oouthwaite v. Duckosortk, 12 East, 491* 
(jp) Young V. Hunter^ 4 Taunt. 583 ; Gibbs, J* 
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eonsequetice of that agreement, one of them goe9 
into the market and makes the purchase, it is the 
•ame for their purpose as if all the nambs had 
been announced to the seller, and therefore all are 
liable for the value of tiiem(q). 

A creditor of a firm may by his own act de-» 
prive himself of his claim on all the partners : as 
if the holder of a joint bill accepts the sole bill 
of one partner, he discharges the other (r). 

But the mere undertaking to discharge one 
partner, and to rest his claim on the credit of the 
other, is not binding on a creditor : as where, oit 
a dissolution of partnership, it was agreed that one 
partner should satisfy the claims of a particular 
ereditor, and the creditor assented to this plan^ 
and undertook to discharge the other partner ; aa 
the ^ promise was made without any considera- 
tion, it was held that he could recover against 
hotli(sJ. 

Where the same person is member of two firms, 
one firm cannot bring an action against the other ; 
as if a promissory note is indorsed by one firm fo 
the other, the firm to which the note is indorsed 



(q) Gnutiwaiie v« Duckworth, ts £ast> 421. 

(r) Evans v, Drumnwnd, 4 Esp. 89. Reed v. IFhiief 5 Esp. 

132. 

(s) Lodge V. JDfca^, 3 B.& A. 611. Featherstont v. Huniy 
1 B.&C. 113. 
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caimot maintain an acticm on the note against the 
indorsers (t). 

And where there are two firms, consisting 
partly of libe same members, carried on in the 
same name, the holder of a bill of exchange may 
elect against which of the two firms he will en- 
force payment (u). 

Under what circumstances a creditor caniibt 
demand satisfaction of the whole of a firm, has 
been mentioned in a former part of this work (s). 

The liability of nominal and dormant partners 
has been already noticed (y). 

In what cases partners may be jointly sued in 
actions quasi ea^ contractu, and in actions of tart^ 
will be mentioned in the following pages, when 
speaking of the joinder of parties. 

II. Outlawry. 

' We now come to speak of the proceedings 
against partners. 

As a plaintiff cannot proceed in an action 
against several defendants until all appear, there 
frequently arises a difficulty in consequence of the 
absence or non-appearance of some, or one of the 
parties ; therefore, should one of the defendants 
be abroad, and consequently out of the jurisdic- 

(0 Mainwaring y. Newman, 2 B.& P. 120. 
(«) M^Nair'r. Flemings Mont on Partn. 37, n. 
(ar) Page 31. 
(y) Page i« & 18. 

I 2 
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tion of the c6urt, and his partner refuse to entep 
an appearance for him, the plaintiff must proceed 
to outlawry, or obtain a distringas^ for the com- 
pelling an appearance (z). The latter is the mostr 
expeditious and effectual method, where there are 
partnership effects, which the plaintiff can dis- 
train, and the court will favour this process in 
pi^erence to outlawry C^). ^ 

Where a partner residing in England purchases 
effects for the partnership business, and pays for 
them from his own funds, even when the partner- 
ship is already considerably in his debt, the sheriff 
may take such effects under a distringas against 
the otl^er partner, when the partner resident in: 
England has refused to enter an appearance for 
his partner abroad (b) ; but the separate property 
of one partner cannot be distrained to, compel the 
appearance of the other (c). And a writ of venire, 
served on one' of the partners at the counting- 
house of the firm, with copies left for the others, 
\ as service on them, is a sufficient service as the 
foundation for a distringas (dj. Even where one 
partner is absent on business, and not for the pur- 
pose of avoiding the action, a plaintiff may issue 



^F"" 



(z) Morley v. Strambom, 3 B. & P. 254, 

(a) Id. ibid. 

(6) Id. ibid. Qoldsmith v. Levy, 4 TauQt. 299. 

(c) Id. ibid. 

(d) Dwerryhause v. Graham^ 3 Price, 266, in ootes^ 
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jti, distringas for default of appearance, after the 
usual service on the other partner fe^* 

A partner cannot be compelled to enter an ap- 
pearance for his copartner ; but should he do so, 
jiis copartner will be bound by it (/). 

If there are no partnership effects on which the 
plaintiff can distrain, he must proceed to out* 
Jawry {g). 

Where one of three defendants was arrested and 
the other two absconded, the court of King's 
Bench refused to discharge the prisoner, although 
the time for declaring against him had expired, as 
it was in his power to enter an appearance for his 
partners, otherwise he must remain in prison until 
the other two were outlawed (k). But in such 
case the plaintiff must obtain a rule for time to 
declare: as where one of two defendants was 
held to bail in Trinity term, the plaintiff pro* 
ceeded to Outlawry against the other, and deli- 
vered a declaration against the former on the first 
day of Easter term ; it was held, that the cause 
was out of court, as the plaintiff had not obtained 
a rule for time to declare (i). 



(c) Macmnrdo v. Birch^ 5 Price, 5*20. 
\f) Harrison v. Jackson, 7 T. R. 207. 
(g) For process of outlawry^ vide Tidd's PraCi^ 
(A) 3 Cromp.9; 2 Black. 759. 
(1) Si/kes v« Bauwens, 2 N« R. 404, 

13 
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When one partner is outlawed, the plaiirtiff 
may proceed against the others, without joining 
the person outlawed ; but it is necessary in declar- 
ing on a joint contract to allege, that the other 
partner was in ^^ due manner outlawed in Uiis 
suit (k) :" as where it appeared, on a joint action 
against two partners, one of whom had been outr 
lawed, that the process issued against each was 
not referable to, and connected with the same ori- 
ginal, the declaration was held to be bad (J). But 
on a writ of capias quare clatimm /regit against 
two defendants, with an ac etiam in debt, on 
which one was arrested and put in bail, and the 
other outlawed in October ; a declaration was in 
Michaelmas- term delivered to the former, but en^- 
titled of Trinity term, alleging the outlawry of 
the other defendant ** in this suit," the court would 
not set aside the declaration, as the proceedings 
had been regular, but allowed the plaintiff to 
amend on payment of costs, as the declaration was 
entitled of a term prior to the outlawry, whereas 
it should have been- entitled of the Michaelmas 
term after the outlawry (m). 

An allegation, that a co-defendant was by due 
course of law outlawed, at the suit of the plaintiff, 

(k) Snttnder^onv, Hudson^ 3 East, 144* 

(/) Haigh v. Conway y 15 East, 1. 

(m) Geni v. Ahhotty 8' Taunt. 188; 2 Moore, 87. 
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^ in this plea and suit," is sufficient^ Mrithojut 4 
prout patetper recordum («). 

If a defendant pleads nul tiel record of outlawryi 
his plea must conchide in. abatement and not ii^ 
bar (o). 

In an action against three defendants on a pro - 
missory note, two of whom are stated to be out- 
lawed, the third may take advantage of the jfk\Sy 
nomer of either of his co-defendants,, under tb^ 
general issue, on the ground of a variance between 
the contract declared upon and that proved (jp)^ 

But the court will not set aside a declaration 
against one defendant, the other having been out- 
Iftwed, on the grounds that such outlawry was 
irregularly obtained, as the application of the de^ 
fendant who^^as in court < by his bail went to 
impeach the outlawry against the other, who was 
not before the court (g). 

But a joint debt does not bejcome separate iqk 
consequence of the outlawry ; and therefore,, after 
the death of one, the plaintiff cannot, proceed 
against his executor, but must seek; his remedy 
^inst the survivor, the outlaw (r) : thus, if thei 
(Mendant at home die, after interlocutory and 



(a) Tidd's Prac, 130. M^Mithul v. Johnsm^ 7 £a8t, 50. 
(o) Nowlnn v. GeddeSf 1 East, 634. 
(p) Gordon v. Austin^ 4 T. R. 611. 
(q) Solly V. Forbes^ 2 Moore, 90. 
(r) Fort V. Oliver, 1 M.& S. 242. 

14 
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befiove ^Bdl judgmeat, the plaintiff caimet c^kaiuar 
a ^cire facias against his executor; for that, not^ 
-withstanding the ouUawiy of the other defendant^ 
the action continues joint, and therefore sumyea 
against the latter (sj. 

III. fVho may or must be sued^ 

The existence of a partnership between two or 
iQore persons is not a matter of such general no^ 
toriety, as to require every person having dealiDgs 
with them to know of whom the partnership ean^ 
sists ; therefore, in adopting legal measures for the 
enforcement of a c(mtract, a plaintiff may institute 
proceedings against one member of a firm only^ 
and if that member is desirous that his coportneK 
should be made equally liable with hiniself toe 
satisfy the plaintiff's demands, he must inform ike 
plaintiff of whom the partnership consists^ and 
in such case must plead in abatement (t). 

But should it appear on the face of the deda* 
Ation, or some other pleading o£ the plaintiff^; 
that there is another person jointly liable with tbe* 
defendant^ and who is still living, the defendi^t 
may demur, or move in arrest of judgment, or sus-^ 

(*) JPort V. OHver, i M. & S. S43. 

(0 Rice V. Shute^ 5 Burr. 2611. Abbott v. SmUky^ 9 BL 
947. Buddie V. Wilson, 6 T. R. 369. Scott v. Godwin^ 1 
B.St P. 67. Govett w. Radnidgey 3 East, 62. P0wett v. Lt^m 
t^m, a N. R. 372. 
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taki a writ of error (u). As where in an action ott 
a joint bond, it appeared that both the obligortf 
were aKv«, the judgment was arrested {r). But 
fte defendant cannot demur unless it be averred 
that &e other obligor is still living, and that he 
sealed or executed the deed (y). 

If the plaintiff shows on his declaration^ in an 
action of debt or bond against two, that the bond 
is ^executed by three, it is good matter of plea in 
abatement^ or in arrest of judgment, but it is no 
ground of nonsuit on the plea of non est fac^ 
turn (z). 

K in an action of trespass against ^one of 
several offenders, it appears on the declaration that 
die defendant committed the trespass together 
with others, the defendant may demur ; but if the 
edier trespassers are not mentioned in the plain^ 
tiff's pleadings, the defendant cannot plead in 
abatement, for this action is joint and several (a). 

If a defendant does not plead the partnership 
til abatement, he will be supposed to have waived 
the objection (&)« And if it is proved that there 



{u) 1 Chitt. on Plead. 3a. Mainxvaring v. Newman, 2 B. & P, 
120. South V. Tanner, ^ Taunt. 254. 
(x) Horner v. Moore, in Rice v. Shute, 5 Burr. a6n. 
(y) Cabell V. Vaugkan^ 1 Ventr. 34; 1 Saund. 391. 
(2) Tanner v. Jones, 2 Taunt. 254. 
(a) Via. Abr. Abat. 1*2. 
(h) Abbott V. Smith, 2 Bl. 947. 
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lire more partners thaa are mentioned id the 
plea pf abatetnetit, the plaintiff will recover (^c). 
As where to an action on a bond against one 
defendant, who pleaded ncn mt factum^ the jury 
found specially that the bond was a joint bond, 
made by the defeiidant and another, the plaintiff 
recovered, as the defendant could not say that the 
bond was not his deed (d). 
. And where in an action against one only, the 
plaintiff proved that the defendant and another 
had promised, it was held to be no yariance, but 
that the contract proved was the same as that 
laid (e). 

So in an action against the drawer of a bill of 
exchange ; on the trial it appeared that the bil} 
was drawn by the defendant and another person 
jointly, and decided that the defendant should 
have pleaded in abatement (f). 

So where the declaration stated a bill of e:(r 
change to be drawn on and accepted by three per- 
sons» and it was proved to have been drawn on 
and accepted by a fourth, this was held to be uq 
variance (§•). 



(c) Godson V. Good, 6 Taunt. 587. 

(d) Whdpdales case, 5 Rep. 119. 

(e) Germain v. Frederick, cited in Cabell v.y.aughany l Wqis. 
Saund. 291, n. (c). 

(/) Evans v. Letdsy cited 1 Wms. Saund. 291, n, (</)• 
(g) Mountstephen v, Brooke, i B.& A.' 224. 
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But if the defendant has recognised the d^bt ^ 
his own, though in fact arising out of a contract 
with the finUf the plaintiff may proceed against him 
only, notwithstanding he pleads the partnership in 
abatement : as where^ after plea in abatement^ it 
appeared in evidence that the defendant had writ- 
ten letters promising to pay the money due on the 
eontraety without mentioning his partners, tbd 
letters were held conclusive evidence of his sepa^t 
rate liability (A). 

But where after abatement it appeared in the 
particular of plaintiff's demand, that one iteip 
was for goods on the partnership account, th^i 
plea was held good, and the plaintiff n€msiiited(i)« 

Where the defendant pleaded partnership iq 
abatement, the plaintiff applied to the defendant's 
attorney to give the places of residence and a.ddjl^ 
tions of his partners ; on his refusal to do S0| un^ 
less the action were discontinued, the court made 
a rule absolute for the defendant to deliver such 
particulars, or, in default thereof, for setting aside 
the plea {k). 

. In cases of fraud a defendant cannot plead ii| 
abatement: as where on assumpsit against one of 
several partners for not delivering goods, with a 
count for money had and received, the defendant 



» « n *»»»— »«■ 



{h) Murray v, SomervUle, s Camp. 99, n. 
(i) CoUoH V. &%, I Esp. 453. 
(A) Taylor \ Harm, ^B.'&A. 93« 
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{^aded the partnership in abatement ; on the trial 
it i^ppeared that the defendant had made the con^ 
tract in the partnership name, and for the sale of 
partnership property, but that he had converted 
the money to his private use ; it was held that the 
plaintiff might recover under the common county 
and one of the partners was admitted to prove 
that the defendant was not empowered by the firm 
to make the contract, and that he had converted 
the money to his own use (J). 

In an action of debt on the statute of Anne, to 
recover money lost at play, all the winners must 
be made defendants ; and, in case they are not 
joined, the person sued may plead the nonjoinder 
in abatement(m). 

In case of death of one of the members of a 
firm, the survivors are liable for debts contracted 
in the lifetime of their deceased partner (n) ; and 
it is usual to declare as against a survivor. But 
it is not absolutely necessary to state the survivor^ 
iship in the declaration, for where there is only one 
survivor the plaintiff may recover a debt due from 
the defendant individually, together with a part- 
nership debt in the same action (a). But vinder a 



(/) Hudson V. Rotnnsoriy 4 M. & S. 476. 

(m) Bristow v. James^ 7 T. R. 357 ; 9 Anae, c^ 1 4. 

(n) Godson v. Good, 2 Marsh. 302. 

(o) Richards v. Heathery i B. & A. 29.. 
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count for money had and received by surviving^ 
partners to die use of the plaintiff/ he cannot ^ve 
eTidence of money had and received by the sur^ 
viving partners, and their deceased partner (;))/ 

If the executor of the deceased partner be made 
a defendant, he may plead the survivorship in bar^ 
or give it in evidence under the general issue (jf). 
' And if both partners are dead, an action cannot 
be brought against the executors of both, but 
against the executor of the last surviving partner 
only(r). 

Where one of the partners is a bankrupt, it is 
requisite to make him a co-defendant (i) ; and if 
he plead a certificate, the plaintiff may enter a 
noL pros.^ as to him, and proceed against th0 
others {t\ 

And where a plaintiff sues a solvent partner 
only, and adds a count upon promises made by^ 
the solvent partner individually, if there is no 
plea in abatement, the declaration will be good(t^). 

In an action on a contract against two partner fir, 
one of whom was an infant at the time of the con- 
tract, it is not accessary to joia the infant, unless 



ip) Spalding v. Mure^ 6 T. R. 363. 

(q) Postan v. Stanway^ 5 East, 261. 

(r) Colder v. Rutherford^ 3 Brod. & Bing. 302. 

(<) Bffoill V. Wood,. 2 U. & S. 22. 

(0 Noke V. Ingham^ 1 WilsoD, 89. 

(tf ) Hawkins v. Ramsboihamy 6 Taunt. 1 79* 
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ha has recognised his liability since his coining of 
age; but should the other partner plead the part-* 
nership in abatement, the plaintiff must reply that 
the other partner is an infant (^). 

Where the partnership was pleaded in abate- 
inent, the plaintiff replied that the promise was 
made by the defendant solely, and after a verdict 
for the plaintiff a new trial was granted, for the 
reason above mentioned (z). 

But where the plaintiff replied the infancy, and 
the defendant demurred to the replication, on 
argument the demurrer was overruled, and judg- 
ment for the plaintiff (a)« 

. If an infant partner is joined in a suit he may 
pU»d hi. infancy in W(«)i or fce riay giv. 1. 
in evidence under the general issue (c). If in- 
Suity is pleaded in bar^ the plaintiff cannot enter 
9 noL pros, as to him, and continue the suit 
against the other, but must discontinue, and bring 
a new action against the other defendant solely (^« 
But should the infant partner have affirmed the 

(v) Gibbs V. Merrill^ 3 Taunt 313. Burgu^ v. Mernllf 

4 Taunt. 469. 

(z) Gibbs V. Merrill^ 3 Taunt. 313. 
(a) Burgess v. Merrill^ 4 Taunt 469. 
lb) Tkomton v. IlUngworOi; 2 B. & C. 8s4. Chandler v. 
Parkes, 3 Ijlsp. 76;^ 

(c) Season V GUbert^^ 2 Lev, 144. 

(d) Chandler v. ParkeSj 3 Esp. 76. Jafrap T. Fmrbum, 

5 Esp. 47. 
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contract since coining of age, and before the ac- 
tion wa& brought, he is equally liable with hi8 
partners (e). 

Where the plaintiff replied to a plea of infency 
in bar, that the defendant ratified the cotltract 
after he came of age, but proved a promise made 
after the commencement of the action, it was 
held that the evidence would tiot support the 
action (yj. 

A dormant partner is equally liable with the 
rest of the firm for debts contracted by the part- 
nership : but a plaintiff may at his option make 
a dormant partner a co-defendant, or proceed 
against the ostensible partners only(g*). Or he 
may sue a dormant partner alone, unless the dor 
mant partner pleads the partnership in abate- 
ment (h). But the ostensible partner cannot plead 
a dormant partnership in abatement (i). 

It has however been decided, that if it appears 
the plaintiff, had he used due diligence, should 
have known that there were other partners than 
those with whom he contracted, he may be com- 
pelled to join a dormant partner (A). 
'■ ■ . ■ ^'t ' ''■ " ■ ■ I ■■■ I If ■ ■ ■— — «>— ^h. 

(e) Goode v. Harrison, 5 B. & A. X47. 

(/) Thornton v. Illingxoortk, 2 B. & C. 8*24. 

(g) Rodinson v. WilkinsoHj 3 Price, 538. Ex parte Hamper^ 
17 Ves. 412. Hoare y, Dawes, 1 DougL 371, 

(h) SoDillov. Robertson, 4 T. R. 720. 

(t) Stansfieldv, Levy, 3 Stark. 8» 

(it) Daifke ▼• Hawkins^ 3 M. & S. 488. Ex parte Layton, 
6 Ves. 438. 
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VI. Release^ 

If the creditor of a Birm release a debt to osiie 
partner, the other may plead the release to an 
action onliiat debt; for a release to one is a re- 
Ifiase jtp the othejr (r). As if the obligee in a joint 
iMd$ sei^i^^ bond releaise one of the pbU^or^? the 
leather i^ thereby disch^ged (/). And if the oblige 
ii^ A* joint add several bond make one of two 
obUj^i^ his executor, with othersi the ^Qtfon on 
tbf» bQ^d is di^ch^rged a9 to both o))lig!9rs /"< j. . 
. 8)it wti^e the rdiea^e is special or by deed, it 
wjll b^ construed accor^mg to the eacpress words 
of t^ 4^d5 or the evident inteption of the par-c 
tiQ9. A^ wl^er^e th^ plai^tiffs broi^ht aa action 
4^ # 'b^d» made by the defendant with othei^, 
ih^ 4$f0mifU3^ pleaded a release, and the plaintiJQTs 
replied that the bx>iQd was given by the defend^ 
widi others as security for the repayment of bills 
drawjti ,pn them by the d^fendaiit, and for mopey 
lent, and that the sum set against their names in 
the release was due to them from the defendant 
:QQ the>day of d|a release on his own account, ^jid 
that the money intended to be secured by the 
b^nd, aj,thpu^h part was due at the tlnie of ^^j^r 



1 1 pi'» 



(r) .Bac. Abr. Release. G. 

(f) Id. iltud. Ife^dham'^ cfme^ 9 Rep. 1^6. 

(f) Ckeetkam v. IVard, i B. & P. 63P. 



AGAINST IfARlINBRS. l^t 

enliiig tbe release^ was not, or any pait of h^ inn 
efoded, or mqaafc by them, or by the defiendant, ta 
be included in the sum set against their names^ 
andin the release ; the xeplication was; held to he 
good (u). 

So where the plaintifife gave a general release 
by deed to one of two partners, with a provision 
that it should not prejudice any demands which 
the plaintiflb might have i^inat the other partner; 
9Bd they might sue both partners either jointly oc 
sepasajtdy Iqr the purpose of enforcing claims 
against the other partner separately,, or against the 
firm ; on an action against both partners, and the 
release pleaded, and being set out on oyer in the 
replicf|tibn^ with in averm^it that the partner to 
lehom the reLoase was giv/cn was jomed in the 
afition, in order to enable the plaintiffs to recover 
against the partnership ^ects, or against hia 
partner <mly» the replioatioa vras demurred to, and 
the denmrrer overruled f<r J. 

A covenant not to sne one of several parlaier» 
^1 not operate as a release to the otiiers: as 
wl^ieie one of two partners assigns all his pro- 
perty to his creditors^ who covenant not to sue 
him, or that if they do the deed of assignment 
sh^l be a release to him, the oth^er partner is stilt 



^mtrsjkaf^t ^ M.. & S» 423. 
Forbes^ 3 B. & B. 38 ; 4 Moore^^ 44^8. 

K 2 
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liable to the debts of the firm (y). And if after 
a covenant not to sue one partner, the plaintifF 
enforces the judgment against all^ the convenantee 
must seek his remedy on his covenant, for he can- 
not plead the covenant in bar {z). 

Partners may plead a tender of the sum due in 
bar of an action brought against them ; but if the 
plaintiff replies that he subsequently demanded 
the sum tendered, and that the defendants refused 
payment, a demand on one partner and refusal hj 
him will be sufficient proof in support of the 
replication (fl). 

VII. Set-off in Actions by and against Partners* 

The right of set-off is similar in actions by part- 
ners and against partners. The general rule that 
prevails in both cases is/ that the debt ^set-off 
must be due in the same right as that which is 
the ground of the action (b). As where an action 
is brought by a firm, the defendant can only 
set-off a debt jointly due from the firm; nor can 
a .separate debt due to an individual partner be 
set-off against a debt jointly due fiom the firm (c). 

(y) Hutton \. Eyre, i Marsh; 603. Fitzgerald v. Trant^ 
11 Mod. 254. Lacjf. Y. Kynaston^ 1 Lord Raymond, 690. 
Dean V. JV^f«j7/fl//, 8 T. R. 168. 
- {%) Dtmne v. Jefferiesy And, 307.. - 

(fl) Peirae v. BowleSf 1 Stark. 323. 

(6) 2 Geo. II. c. 22, 8. 13; and 8 Geo. II. c. 24, s. 4. 

(c) Id. ibid. 
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But an obligee of a joint and several bond» 
may set-off the bond debt in an ieiction. by only 
one of the obligors (d). So if the bond has been 
executed by one only of the obligors, in an action 
against the obligee, the latter may set it off against 
the separate demand of the former (e). 

And if a mere nominal partner contracts a debt 
in the partnership name, such debt may be set-off 
in an action by the finn(X), 

If a person gives a note to his bankers for a 
debt due to them, who afterwards indorse it to 
one of their own members as his separate pro- 
perty, on an action by such indorsee against the 
maker, the latter may set-off any debt due to 
him from his bankers against the demand on the 
»ote(^). 

If the name of one member only of a firm is 
used in transacting the partnership business, a 
defendant may set-off a private debt due from the 
ostensible partner, in an action by the firm (A). 
•So if a factor, who sells goods for a firm under a 
tfe/ credere commission, sells them as his own, and 
the buyer knows nothing of the owners, he may 



(d) Fletcher v. Dj^Af, 8 T.R. 32. 

(e) J&Oiatt V. Davis, « B. & P. 33^* 

(f) Teed ▼* Elworthy^ 14 East, 310. 
{g) Fuller V. Jloe, Peake, J97. 

{k) Stacey v« J>ecy, 1 &p. 469. 

K3 
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9istM)ff a debt due to Jiiin frotm tlie factc^ s^^amst 
the detiistiiil of ibe t>wiitos of the go0d$ (i). 

Where ail the members of a firm but ofte are 
dead, in an section against the survivor for a ddbt 
doe in his private eapacitjr, he may setK)ff a debt 
due to the firmi(/r}* So in an action by a surviving^ 
f^brtner to recover a debt due to him in his private 
Capacity, tiie defendant may set-off a iStebt due tA 
him by the firm (/). 

But .wbere Iheie is an express agreement be- 
tween any peiBon dealing with a firm and the 
£iin, that the debts severally due from Hht menc^ 
bets of the firm to tiiat person, ^bail be setK>ff , 
^against any demands 'which the firm may Jointly 
ditfve on him, itoich ag^emeot will be binding (^). 

Where there are cross actions between the 
same paities, die conrto of laiv will sdlbw the 
costs, for debt atod costs in one action, to be set*off 
agmnstthosfe in another (fi); buttbisisnotgr<>anded 
ottthe stasbntes, whi<^ allow one debt to bfe set-off 
against anbther, ibitt «s the practice lof the c0UrCia» 
linsfltituted &r the pbrpose of avoiding iiaeie09 Mr- 
gatioUk 

And where the plaintiff recovered a judgment 



(t) George^.. Chgefft^ fj T, R. 359. 

(k) Slipper v. Siid&t&ne, 5 T. R. 49s ; 1 ISMpt 47. 

(J) French v. AndrUie^ ^ T. fl.^. 

(m) KismersUy t<» H^mtukp % Tacmt. 170. 

(i>) Glaister v. iOaiM*, 8 T. fi. eg. 
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against a defendant, who had aho vecovcmd) iii> 
dnotheir adtion against two defendablis^ of: whonr 
tile present plaintiff was ooe, the couitt on inbtbd^^ 
flowed the defendant in this action to set*off dier 
dama^ which he previously fecoTered, agaifeiali 
the judgment of the plaintiff, on his uindertekisg^ 
that the bill of the plaintiff's attomqr should be 
6ai^is£ed, he having a general lien on^ the judg- 
ment for his costs (o). 

1^ in an action against three defendants, onei 
of whom had recovered a judgment in: a form^ 
action against the plaintiff, the court allowed tfaei 
former judgment to be set-off against the prds^t 
judgment of the plaintiff (/>>. 

Btrt where a plaintiff recovered a; judigmettl 
against two defendants, the cowt refused io set-off 
another judgment obtained againrt the plaintiff, 
in a former action, by the assignees of due of dm 
defendants, who had been disdiarged. nndet sUi 
insolvent debtor's- act, because the interest o£ iidio^ 
|>ersons, who had peculiar trusts by the' statute^ 
intervened (^). 

. yilh Of the Evidence. 
ly actions against partners^ &e plaintiff must prove 

that all the persons whom he has made defeddaiits 

--- ' — ^-n^j^. 

<o) MiithtUv. Old/ieli, 4T.R. 193* RatoM v, IWIer, 
6T.R. 456. 
(p) Dennk v. Ettiott, s EL Bk 587. 
(q) Doe V. Damiany 3 East, »49i 

K4 
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on the record, were jointly concerned Sn the Coqt 
tract on which the action is founded (r) : as where 
the plaintiff had sold goods, and the purchaser after 
the time of the sale allowed another person to share 
in the purchase ; to enable him to recover against 
the latter, it was necessary to prove a partnership 
at the time of the sale (^). 

To prove the joint liability, it is sufficiept for the 
plaintiff to show that the defendants have appeared 
to the world in the character of partners^ ^nd that 
they have carried on their business tc^ether (t) ; 
but to prove the liability of a dormant partner, 
distinct evidence must be given that he has such 
an interest as to raise a liability, or that he wai) 
togaged in the particular tr^iisaction which is the 
subject of the action (u). 

In actions against partners, the plaintiff is oot 
required to give such strict proof of the existeuQj^ 
of the partnership, ais partners themselves are in 
actions by them : as if it should appear in evi«^ 
ddn6e at the trial, that all the partners haye n^ 
been made defendants, the plaintiff .may nevei:Ae^ 
less have a verdict against those whom he has 
sued Qp) ; but where the partners ate plaintiffs, if 

; (r) l^oui?^ V. irtmfer, 4 Taunt 582. 

■ («) Id. ibicL 

, {t) JUerson v.. Clay 9 1. Starfc. 406. JPiorker v. Barker ^ 

1 B. & B. 9. . . 

(tf) GibhoM V. Wilcox^ 3 Sttirk* 43. , 

(x) Rke V. Skute, 5 Burr. 2611. * 
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it appears that all are not joined, it is ground for a 
tionsuit (y). 

' In order to prove the partnership, it is sufficient 
to show that they have acted in the capacify of part- 
ners, although the partnership has been constituted 
by deed («). 

Where the defendants by deed executed a 
release to enable- a person to appear as a witness, 
the release was deemed sufficient evidence of 
the partnership (a). And the record of a former 
verdict, which had established the existence of 
a partnership as between the defendants, was ad-r 
mitted as evidence on the part of the plaintiff to 
esteblish the partnership (b). 

And the admission of one of the defendants that 
he is a partner, will be conclusive evidence against 
him (c) : as where on assumpsit on a bill of ex- 
change against four partners, of whom three were 
outlawed, a letter written by the fourth, and which 
amounted to an admission that he was a partner 
with the other three, was held sufficient to prove 
his liability (^. But his admission will only be con- 
strued in reference to that species or extent of con- 
nection which the defendant expressed ; therefore 

(y) Cofnden v. Anderson^ 5 T. R. 709. 
(z) Alderson v. C%, 1 Stark* 406. 
* (a) Qibbans v. WikoXy d Stark. 43. 
(h) WhateUy v. Menheim, 3 Esp. 608. 
(c) De Berkom v. Smith, 1 Esp. 29. 
{d) Songster y. Mazareddo, 1 Stark. i6i« 
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9ug)i admission wduld' not be evidaic^e to charge 
him in a contract unconnected with the liusiaess^ ixk 
which he acknowledged his joint responsibilit|r('e). 
But the admissioh of 6ne will not charge another 
defendant in the ch&racter of partner (/) ; thus, a 
bill drawn on a firm and accepted by one of thcT 
partners in the joint name, is only evidence of the 
partnership against the individual acceptor (g) ; 
and an affidavit for the r^istry of a ship^ made 
by one, stating that he and .another are owners of 
the ship, is^ not evidence of the liability of the 

« The act of a third person cannot be given as 
evidence of a partnership : as if two persons are 
Mfterid as joint purchasers of a cart in' the tax- 
gatherer's book, this does not prove their joint 
liability, unless it be proved that they authomed 
or assented to such entry (t); it is therefore necei* ' 
sary to prove that all the defendants are intarested 
in the particular transaction, or that they have ap- 
peared in the capacity of partners to the world (Ar)« 



-k.^ 



(f) De Berkom v. Smithy 1 Esp. 29. Spencer v, Billingy 

3 Camp. 312. Ellis v. Watson, a Stark. 453. 478. 
{f).S]Mnc^ v; Billing, 3 Camp. 31 u. M^Iverv. Surnhk, 

16 EaBiij 1%. Flower v. Young, 3 Camp. 340. 

(g) Spencer Y^ Billing, 3 Camp. 312. 
(fi) Tinkler v. Wdlpole, 14 East, 226. 

(t) Weaver v. Prentice, 1 Esp. 369. Strotker t. Willan, 

4 Camp. 24. 

(Jk) Spencer v. Billing, 3 Camp. 312. M^Ti)er t. Hvmbk, 
16 East, 169. Fhwer v. Young, 3 Camp. ^40. 



\ 



But whet prknA facie ^vidmot df a pitrtiteribq^ 
kfts hetB given, the declfuration of ODft partner is 
eTideiice against his Copartner (Q« 

It has been said that a declaration by one of th^ 
members of a firkn after its dissolution^ is evidefto^ 
to prove the partnership (m). 

When the existence of the partnership is proved 
on the pitf t of the plaintiff, the evidence differs 
little from .that required in ordinary cases ; but an 
acknowledgment of a debt by ode is binding on 
Ihe ifirhole (n^ 

And an admission by pne partner that. a debt 
has tiot been paid, is sufficient evidence to fake 
the case out of the Statute of Limitations (o). Noi* 
is the Case altered by the subsequent bankruptcy 
of the defekidabt who made th^ admission (j9^. 
■ III ail action agaitist the drawers of a bill of 
eichatige, drawn by them on one of the firm, a» 
acceptance by the drawee is evidence that the UU 
was regularly drawn fi/^. 

And even in an action against one only, the 
admission of his copartaer is sufficient evidence 



(/) NichoUs Y, Dowding^ i Stark. 81, 

(m) Evam v. Drummondf i £sp. 89. 

(n) Vide ante^ p. 53. 
. <o) Thiufiie0 y. Bkhardum^ Peake, i6« Femi v. Jadwn^ 
4 T. R. 516. Perham v. Raynaly 2 Bing. 306. 

^ Grwit v^Ja^Jcson^ Peak% 803. ^; 

(j) Forthouse v. Parker, 1 Camp. 82. 
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to establish bis liability (r), and to avoid the Statute 
of Limitations (^^. Bat such admission after the 
dissolution of the partnership, is not sufficient 
evidence to prove the liability of the firm in 
any transaction since the dissolution (t). 

It has been already observed, that proof of no<* 
tice that the firm would not be liable for contracts 
entered into by individual partners, will be a good 
defence to an action on any such contract (u). So 
ia proof of the dissolution of partnership prior to 
the contract on which the action is grounded will 
be a gx>od defence (v)* 

If one of several defendants, partners, pleads 
bankruptcy, and the plaintiff enters a noL pros, as 
to him, he is a competent witness for the other de- 
fendants (a?) ; but if the plaintiff takes issue on the 
plea of bankruptcy, the bankrupt cannot be a wit- 
Kiess for the other defendants, as he is liable for 
'COStB in case of a verdict for the plaintiff (y). 
Where one defendant lets judgment go by default 



(r) Thwaites V, Rkhardsofij Peake, i6. Whitcomb y. WMt^ 
ingy Dougl. 629. 652. Perham v. Rat/rudj 2 Bing. 306. 

(f) Whitcomb v. fVhitingy Dougl. 629. 652. 

(t) Wood V. Braddick, 1 Taunt. 104. 

(fi) Jnte^ p. 32. 

(x?) But see Index, title Dissolution, 

(x) M^Iver v. Humbky 16 East, 171. Moody t. Kingy 
s B. & C. 558. 

(y) Raven v. Dunning, 3 Esp. 25. Emmett v. Butler^ 
7 Taunt. 599. 
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he is not an admissible witness on the part of the 
plaintiff (^^ J, or his co-defendant (^o) ; nor will a 
release from the plaintiff make him a competent 
witness (i). , 

But in an action for a tort, one defendant who 
suffered judgment to go by default was admitted 
to prove that his co-defendant was not charge*^ 
able(c). 

In an action against one partner, his copartner 
is admissible as a witness on the part of the plain*^ 
tiff to prove the defendant's liability (d). In as- 
sumpsit for goods sold and delivered, and general 
issue pleaded, a witness called by the plaintiff 
admitted on the voir dire^ that he was jointly 
liable ; and on motion to enter a nonsuit on account 
of the incompetency of the witness, it was held 
that his joint liability did not render him incom-* 
petent (e). And in an action against one partner, 
the plaintiff may call the defendant's copartner to 
prove that the defendant had no authority to bind 
the firm (/). 

(2) Bromn v. Fox^ 1 Phil, on Ev. 78. 

(a) Brown y. Brofmny 4 Taunt. 753. 

(5) Mant v. Mainwaring, 8 Taunc. 139 ; 2 B. Moore, 9. 

(c) Ward y. Haydon, 2 Esp. 552. Chapman v. Grates, 

2 Gamp. 334- n, 

(rf> Blackett V. Weir, 5 B. & C. 385; 1 Phil, on Evid. 68. 

(e) Id. ibid. 

(/) Hudson V. Ao&tnioA, 4 M. & S. 475. Cossham t. GM^ 
neyy 2 Stark. 414. 
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But in an action brougjit against one of sevenJ 
partners, another partner is not admissible as a wit-t 
ness, on the part of the defendant, to prove his own 
liability (g) : nor in such case will the defendant btt 
allowed to release his copavtnei* for the purpose of 
making him a competent witness (h). But where 
one of several partners made a sale of partnership 
property, and in the partnership name, and drew a 
bill on the purchaser in the name of the firm, but 
never delivered the goods ; on an action by the 
purohaser for not delivering the goods, and money 
bad and received, against the partner who had 
made the sale, and plea in abat^n^t, and knie 
thereon^ another of the.partners was admitted aa » 
Manpetent witness for the plamtiff, to proye that 
^e. defendant was not authorized by the partners 
to make the contract, and that he had converted 
the money to his own use (i). 

IX. Practice m Suit^ against Partmps. 

If in a joint action against four, one of them is 
misnamed in the process, the process may be 
served on the other three whose names are right . 
and it will be good against all, if the name is 

. ■ ^ w ■ *! « ■'■ ■ » ".I ' t - r ' i ' » '' ' ' ' ! « i i' ■ ! ■'■ . -' ■ ' ■ ■ u 1. ' «. '■• ■ 4 ■ I T . ■ '■ 

(g) Fotiifgv. BairneTy 1 Esp. 103. Sitnons v. Smitkf 1 Ry. 

Breamcy Peake, 174. Evans v. Yeatherd, 2 Bing. i^3v 
<A> 8imon$ ¥. SmiiA^, i Ry. ^ Mood. 119. 
(t) Hudson V. Robinson, 4 M. & S. 47g« 
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altered and the; writ resealed (jf). But tbe defend- 
ants may lose their right of objectioQ to any 
irregularity in the writ, by taking any subsequent 
proceedings, as if the writ had been unobjection- 
able ; thus, where Ibl writ of capias ad ftsponden--. 
dum was issued against two defendants, whose 
christian names were omitted, after the. arrest they 
signed a baiKbond in their christiaii ^nd sur« 
n^es, and wer^ not allowed afterwards to take 
advantage of the irregularity (k). 

A defendant who pleads non-joinder in abate-* 
ment of an action in which he has been arrested, 
Du^ be arrested jagsin in a new action against all 
the contractors (/)• 

A writ of venire, served on one of several part- 
ners ^t the counting-house of the firm, with copies 
Idit for the otherSi as service on them, is a sufiir 
cient service as the foundation for a distrin^ 

If one of several defendants in a joint action 
afipears to a quare clausum f regit, and the others; 
being arr^ested on bailable process, have time until 
the ensuing term to justify. bail, and the plaintiff 
prjf^vipus to that time delivers a declaration against 
all three, indorsed ^^conditionally until special bail 



(j) Arum, t Chit. R. 397* 

(k) Kkigstt^ y. J[jlep>cUyn, 4 B. Mopre, 31? ; 1 B* & B. 5B9. 

(Q Kearney v.Kmg^ 1 Chitr R. 274. n. 

(m) Dwerrykowe v. QtahmfU Z Price, ^66, n. 
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is perfected," this is irregular (n) : and the prac« 
tice is the same whether the process is bailaUe or 
not bailable (p). 

But where the affidavits to hold to bail named 
five defendants, separate bailable process was issued 
against one, and serviceable process against the 
four others, who were not named in the bailable 
process; the bail- piece named only the single 
defendant against whom the bailable process had 
issued, and the declaration was against all five 
defendants ; the court refused to enter an ezwie- 
retur on the bail-piece, which was moved for on 
the ground of a variance between the process and 
the declaration (/>). 

Where an action is brought against more than 
four defendants, and two writs are sued out, it is 
not necessary to name all the defendants in each 
writ (y). 

The court of Common Pleas will not permit 
one of several defendants to remove the venue to 
a county palatine, for in that case it has no author 
rity to bind the other defendants to the terms of 
not assigning error on the want of an original (r): 
nor where one of several defendants has suffered 



(fi) Turner v. Portatl^ 2 N. R. 331. 

(0) Kenman v. Bean^ 2 N. R. 433. 

ipyCkrUtie v. Walktry 1 Biug. 68; 7 Moore, 364. 

(q) Id. ibid. 

(r) Braddefy v. BippoHy 5 Taunt. 87. 
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jadgment by default- in Middlesex, wilt thatcourt, 
on the explication of another defendant, change 
the venue to a county palatine (,^). And when ia 
proceedings by original against four, in the court 
of Exchequer, the venue is changed into a county 
palatine on the application of three of the defend- 
antSy who appear separately by one attorney and 
undertake not to assign the want of an original 
for error, the court will require a similar under-* 
taking from the fourth, who has appeared by a 
different attorney (/)« 

If one of several defendants resides within forty 
miles of London, it is not necessary to give th^ 
ten days notice of trial required by the statute (2^); 
for notice to one is a sufficient notice to all : thus 
also, if a bill is drawn on a firm and accepted, and 
dishonoured by one of the partners, it is not ne- 
cessary to give notice to the other partners that 
the bill has been dishonoured (o^). 

In aju action against two defendants, if one lets 
judgment go by default, the plaintiff on issue 
joined with the other defendant may elect to be 
nonsuited {y). 

Where two of three joint covenantors suffer 



(/) Groves v. Thackery, 5 Taunt. 631. 
(0. Ecdes V. Holland^ 4 M. & S. 233. 
(«) Perry v. Jackson^ 4 T. R. 516. 
{x) Porthouse v. Parker, 1 Camp. 82. 
(y) Mitrphy v. Dmilan^ 5 B. & C. 178. 
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Judgm^Dt by default on counts on several ^beds, 
and the other defends and succeeds on some 
counts, the plaintiff cannot hold his judgment on 
those counts ag'ainst the other two (js). 

Where in assumpsit the defendant pleaded that 
the promises were made by him jointly with ano- 
ther, and issue was taken on that fact ; the jury 
found that the defendant promised, without stating 
whether he promised alone or jointly with ano- 
ther ; it was held that this verdict wai6 bad, because 
it did not distinctly pronounce upon the issue (aV 

A joint warrant of attorney, given to enter 
judgment upon a joint and several bond, will not 
Authorize the entering up judgment against the 
survivor only (b) ; but a warrant of attorney to 
confess judgment to three^ may be entered up by 
the survivor (c). 

X. Ejcecution against Partners, 

In a joint action against several defendants, the 
judgment is necessarily joint; in order therefore to 
satisfy such judgment the plaintiff may have recourse 
either to the partnership effects, or to the separate 
property of the several partners ; he may take in 



(2) Morgan v. Edwards^ € Taunt. 398. 
(a) Bishop v. Kaye^ 3 B. & B. 605. 
(6) Get V. Lane^ 15 East, 692. 
(c) Fendall'v. Ma^ 2 M. & S. 76. 
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execudon both joint and separate effects (d). But 
he cannot issue a separate execution on a joint 
judgment (e) ; though, when a joint execution has 
been taken out, it may be executed against one 
onTyC/). 

A plaintiff cannot execute a judgment to its 
full amount against each separately, but a satis- 
faction from one discharges the other (g). And 
where both defendants were arrested on a joint 
€a. so. and one was discharged on giving the 
plavitiff a pronxissory note, payable by install* 
ments, it was held that this operated to discharge 
the other (h). And if the plaintiff arrests one of 
several defendants on a joint ca. sa. and after* 
wards consents to discharge him, he cannot retake 
him, or arrest any of the others (i); for a de- 
fendant cannot be taken twice in execution of the 
same judgment, notwithstanding an agreement 
that, in case of non-payment, he shall be liable to 
be taken again (k). 

Bat where the obligee of a joint bond, after an 

(<0 £» parte Rmffin^ 6 Ves* 119. 

(e) Clarke v. ClemetU, 6 T. R. 525. 

(/) Abbot ▼. Smithf a Black. 947. Herriee ▼. JofnUsoHt 

5 T. R. 556. 

(£) Hob. 59. 

(fi) Baltam v. PricCy 2 Moore, 235. 

(0 Clarke v. Clement^ 6 T. R. 525. 

(k) Blackburn v. Stvparty s E^st, 243. Tanner v. Hague, 
7 T- R, 420. 

L 2 * % 
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assignment of the estate of one of the obligors 
under a commission of bankruptcy, recovered 
judgment against the other, and took him in exe- 
cution by a capias ad satisfaciendum, but consented 
to his discharge on payment of part of the debt ; 
on petition to the court of Chanceiry he >was 
allowed to come in as a creditor before the assig- 
nees, for a moiety of the jnoney remaining due on 
the bond, for as the execution against the. one 
obligor was subsequent to the assignment of the 
bankrupt s estate, the obligee had already a vested 
interest in that estate (/). 

If the plaintiff recovers against the sheriff upon 
an escape of one of several defendants, his claim: 
against them is satisfied (w) ; but the mere escape, 
and negligence of the plaintiff to sue:the.sheriffy 
does not discharge the defendants (^s). 

And if one; be discharged under an insolvent 
debtor's act, the other will not thereby^ be ex- 
onerated, as the discharge of the former is against 
the plaintiff's consent (0). So if one dies: the other 
is still liable (/?) ; and if one dies after the judg- 
ment has been recovered, the execution :must. be 



(/) Ex parte Smith, 1 P. Wras. 237* 
(ot) Hob. 59. 

(«) Id. ibid. . Gro. Eli^. 479. 573, . 
{oy Nadin v. Battky 5 }iast, 147. 
{p) Cro. Eliz. 479. 578. 



AGAINST PARTNERS. I49 

taken out in the joint names of all the de- 
fendants (q). 

In an action against several defendantiiy a ver- 
dict was taken for the plaintiff for 400/. damages, 
subject to a point of law reserved for the opinion 
of the court, and in case that point should be 
determined in favour of the plaintiff, then subject 
to the award of a barrister as to the amount of 
damages. The point of law being decided in 
favour of the plaintiff, the arbitrator declined pro- 
ceeding in the reference, having been consulted 
by one of the parties in the cause. One of the 
defendants refused to name any other arbitrator ; 
and under these circumstances the court ordered 
judgment and execution to issue against that de- 
fendant for the damages found by the jury, unless 
he would consent to refer the damages to some 
other arbitrator (r). 

On judgment against one copartner the sheriff 
may take the goods of both in execution (s). 

A difficulty sometimes arises in executing a 
separate judgment obtained against one member 
of a firm : on a separate execution against the 
property of one member of a firm, the plaintiff is 
only entitled to the defendant's share of the part- 

{q) Pemun/erv. Brace, Lord Raym. 244; 1 Salk.' 319. 
(r) fVoolle^ V. Ktlfy, 1 B. & C. 68. 
(«) Pope V. Haman, Comb. 217. Chapman v. Koops^ 3 B. & P. 
aSg. 

L3 
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aeiship property (<).. How. the quantom of his 
share is to be ascertaijied is not very desff ; where 
a creditor takes oat execution against the effects 
of an individual concerned in a partnership, il 
seems to be a very difficult thing to determine 
with certainty how he is to take his execution (u)* 
In one case the court of King's Bench directed 
that it should be referred to the master to take aH 
account of the share of the partnership effects to 
which the defendant's copartner (who had be^ 
come bankrupt subsequent to the taking out exe* 
cution) was entitled, and that the sheriff'should 
pay a part of the money levied equal to the amount 
of such share to the assignees of the bankrupt 
partner (x). But a court of law cannot direct ^ 
partnership account to be taken without the con- 
sent of all parties (y) ; therefore, where a plaintiff 
sued out execution against the undivided moietji 
of one partner for his separate debt, the court of 
Common Pleas refused to refer it to the protho* 
notary to inquire what was the defendant's interest 
in the effecte seized, his copartners stating that he 
was indebted to the concern in more than the 
amount of his share (z) ; but if it be shown that 

- ■■' - -^^ "—^ — ^^^ — '* *■■ --■■■■■■ — ■ - ■■-- - ■ ^ -^— -» — ^ -^-.^ — ■ - ^ _ — ^— «^^ 

(<) Backhurst v. Clinehard^ i Show. 173. 

(«) By Lord Eldon in Duttan v. Motrtsony 17 VeSr 19^ 

{x) Eddie \* Davidson, Dougl. 650. 

(jf) Chapman y, Koops^ 3B. 6sP«29d. - 

(z) Id. ibid. 
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the plaintiff has made an improper use of the 
process, of the court for the purposes of oppres- 
sion, it may afford, ground for its interfi^ence (tf). 
And the court refiised, on the application of tiie 
partnership creditors, to give time to the sheriff to 
return the writ of execution, until an account 
could be taken of the several claims on the pro- 
perty (b) ; it was said, that the safest line of con- 
duct for the sheriff to pursue waS| to put soine 
person in possession of the defendant's share as 
vendee, leaving him and the parties interested to 
contest the matter in equity (c). 

The sheriff may be compelled to seize whatever 
interest the defendant may have in the joint pro* 
perty, but if he has no interest, or if his interest 
has been seized under a prior writ of executions, 
the sheriff must return nuila bona (d). But if after 
the partnership effects have been seized under m 
execution against one partner, another writ of 
execution issues against another partner, the 
sheriff must seize his share, and a return of nuiia 
bma would be false, for the interest of the latteir 
partner would not be affected by a former writ 
against his copartner (e). If the sheriff falsely^ 



(a) Chapman v. Koops, 3 B. & P. 389, 

(b) Parker v. Pister, 3 B. & P. 288. 

(c) Id. ibid. 

(d) 1 Show. 169. 
(«) Id. ibid. 

L4 
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returns miUa bana^ in an action against him fi>r 
such return, it seems that the' proper quantum of 
damages is half the value of the whole goods (/*). 

The sheriff must seize the whole, and sell an 
undivided moiety, and the vendee will be tenant 
in common with the other partner (jg) ; for if he 
seizes but a moiety and sells that, the other partner 
will have a right to a moiety of that moiety (h). 

But on execution s^inst one of two copartners, 
the court of King's Bench, on application by the 
partner against whom the judgment was not, held 
that the sheriff could not sell more than a moietv» 
for the property of the other moiety was not 
affected by the judgment or the execution (i). 

If the sheriff under ad execution against one 
of several partners sells the whole of the pro- 
perty, he would it seems be liable to an action of 
trover, or for money had and received, at the stilt 
of the rest (Ar). 

When a plaintiff has taken the undivided 
moiety of the defendant partner in execution, 
he ven dee becomes tenant in common with the 



(/) Tyler v. Duke ofLeeds^ a Stark. 218. 

(g) Eeydon v. Heydon^ \ Salk. 392. Chapman y. Koops, 
3 B. & P. 289. 

(A) Id. ibid. 

(t) Jacky Y. Butler^ 2 Lord Rayni. 871. Backhurst v. 
Clmchard, 1 Show. 173. Hankey v. Garrett, 1 Yes. jmi. 236. 

(i) Tidd's Prac. 1024. 7tfa edit. 
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other partner (I), but he has merely a right to an 
account (m) ; and the joint debts must be paid by 
the joint property, * before the separate creditor 
can convert any part of the e£fects to his own 
use (;i) : and when the partnership debts are paid, 
the separate creditor can only take the defendant's 
interest in the surplus of the joint effects (o), to 
ascertain the amount of which an account must 
be taken between him and the defendant's co- 
partner (p). 

It has been said, that where the interest of a 
dormant partner is confined to the profits, but does 
not extend to the capital^ his separate creditor 
cannbt issue execution against the partnership 
effects even subject to an account (q). 

(f) Hey don v. H^don, i Salk. 392. Chapman v. Koop$y 
SB.&P. 289. 

(m) Button v. Morrison, 17 Ves. 201. 

(«) Taylor v. Fields, 4 Ves. 639. 

(0) Id. ibid. Waters v. Tmtjlor, 3 V. & B. 301. 

(p) Id. ibid. 

(q) Ex parte Hamper, 17 Ves. 404. 



L 
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CHAP. IX. 
SUITd IN EQUITY AGAINST PARTNERS. 

The only points tp be noticed under this head 
relate to the practice, in all other respects the 
relief to be obtained by bill in equity against 
partners is the same as against individuals. 

In general it is necessary to make all the part* 
ners defendants in equity ; but if one is not within 
the jurisdiction of the court, a bill may be filed 
against the rest, nor is it requisite to go thr5ugh 
the process of outlawry, as in actions at law (r) ; 
and the defendant in court will be liable to satisfy 
the whole demand (s). 

Where a bill was filed against two partners, of 
whom one was abroad, and- the defendant in 
England admitted that he was agent of the part- 
ner abroad, it was ordered upon motion, that ser- 
vice of the subpcena on the partner in England, or 
on his clerk in court, should be good service 
on both (/). 
_ — t — » 

(r) Derweni v. Waltouy 2 Atk. 510. Weymouth v. Bayer ^ 
1 Ve8.4i6. 
(«) Id. ibid. 
(0 Carrington v. Cautillon^ Bunb. 107. 



PAUTNERS AT SUIT OF TH£ CKOy^V. 155 



;• ' 



CHAP. X. 

PARTNERS AT SUIT OF THE CROWN. 

If one partner engages iii a smuggling transac-' 
tion, connected with the partnership business, 
though without the consent of his copartner^^ they 
are jointly and severally liable. 

Where one partner imported wine, and entered 
it at the Custom House for himself and company, 
and by a wrong entry the whole of the duties 
was not paid, on an information against all the 
partners to make good the deficiency, it was held 
that though the importation and entry were made 
only by one, yet that all who were partners at the 
time of importation were liable in the whole to 
the crown (w)- 

And on an information against one by way of 
deveneruntj for the treble value on the statute Qp\ 
for goods that came to his hands, knowing that 
the duties had not been paid, it was determined( 
that if several persons are concerned, either in 
partnership or otherwise, the crown may come 
against any one of them for the whole penalty, 

it being in the nature of a tort, and not a contract, 

- --- - — _-■-■■■- .... ..... ... . — - ^ 

(«) Atiornetf'general v. Stannyforth^ Bunb« 9^. 
(x) 8 Aune. 
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as in cases of tort a subject may come upon any 
one* concerned in the tort (y). 

On such an information it is not necessary to 
prove that the goods have come into the hands of 
the defendant/ it is sufficient that they have come 
into his power, or into the custody of his agents 
or of any person by his direction (^). 

A person who is engaged jointly with others in 
smuggling, is not only liable to the amount of 
goods smuggled by him, and for his own benefit, 
but also for whatever goods are smuggled by the 
others (a) : as where tea, on which the duties had 
not been paid, was bought by three, who each 
paid a third of the purchase- money, and shared 
the profits arising from the sale in equal propor- 
tions, on an information against one he was held 
liable to pay the penalty on the whole to the 
crown (i) ; but if one of the joint purchasers only 
is aware that the duties have not been paid, and 
no severance of the goods takes place, and no 
part of them comes into the possession of the other 
joint purchaser, the latter will not be liable to the 
penalties (c). 

Where an extent issues against one member of 



{y) Attorney -general v. Burges, Bunb. 243. 
• (z) Id. ibid. 

(a) Rex V. Mannings Corny ns' R. 616. 

(b) Id.. ibid. 

(c) Id. ibid. 
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a firm, the crown id in no better condition than a 
private person executing a separate judgment 
against one partner, and the partnership debts 
must be * satisfied before the crown can take any 
interest in the partnership property : as where a 
commission of bankruptcy issued against a firm 
immediately after an extent against one of its 
members, the assets proved to be insufficient to' 
discharge the joint debts, and the crown could 
take no more than the interest of that' partner 
against whom the extent issued, which in this case 
was nothing (rf). 

But where partnership property is seized under 
an extent against one partner, who, on taking 
the accounts, proves to be indebted to the firm, 
the court will not on motion grant an • amoveas 
manuSj until it has been referred to the remem- 
brancer (e). 

If an attorney is in partnership with a person 
who has not taken out his certificate, and their joint 
names are put on their papers in causes in their 
office, either of them is liable to the penalties for 
practising without a certificate (/) : and it will be* 
no defence that the party sued for the penalty 



• (if) Rex V. Sdndersony 1 Wightw. 50. j 

(e) .Rex v.l2oeA:, 2 Price, 198. . . - 

(/) See 37 Geo. III. c. 90, s. 26; and 44 Geo.IIL.c, 98, 
s. 10. . 



I5B OF THE DISSOLUTtOK 

was 16 derive no benefit from the cause on which 
the action fot* the penalty is broagfat (g). 

Two attornies or proctors cannot be sued 
jointly as for one offence, for practising vnithout a 
certificate (h). 



CHAP. XL 
OF THE DISSOLUTION OF PARTNERSHIP. 



L Causes of Dissolution. 
IL By the act of the Parties^ 
HL By the act or operation of Law. 
IV, By the act of God. 
V. Modes of Dissolution. 
VL Consequences of a Dissolution. 
VII, Consequences if partial Dissolution. 
VIII. What constitutes a legal Dissolution. 
IX. Liability ofter Dissolution. 



UNDER this head we have to consider the 
causes, modes and consequences of a Dissolution 
of Partnership. 

T. Causes of Dissolution. 

FiEST then of the causes of dissolution. The 
causes of dissolution may be distinguished into three 



'»»■»' ■■■ II II 1^1 » w r ^^i^^^mmm 



(g) E^iioHsoH v« Daviesy 4 Esp. 14. 

ii) Barnard v, Gostling, 1 N.R. 245; 2 East, 569. 
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kinds, by the Act of the partieii themselveSy by the 
Actor Operation of law, or, lastly, by the Act of 
God. 

II. By the act of the Parties. 

The period during which a partnership is to con- 
tinue is usually specified in the articles of partner- 
ship ; but if there is no agreement either by deed 
or parol, respecting the time of its duration, 
either partner may dissolve the partnership at a 
moment's notice (0- 

And where a partnership is entered into for a 
limited period, but continued by mutual consent 
after the expiration of such period, either party is 
atliberty to dissolve it at a moment's notice, for from 
the expiration of the time stipulated it becomes 
a partnership at will (A:). Therefore, where a part- 
nership was entered into for a limited time, reserv- 
ing a right to dissolve on giving a year's notice, 
it was held that after the expiration of the time, 
and on continuation of the partnership by mutual 
consent, it was not necessary to give the year's 
notice (/). 

A partnership for a limited period may of course 
be dissolved by mutual consent of all the partners. 

(i) Tattersallv. GrootCy 2 B. & P. 131. Ex parte Nokes^ 
6 Jane 1801 ; Cooke's MS. Peacock v. Peacock^ 16 Ves. 49. 
Craimhay v. MauU, 1 Swanst 508. 

(k) Teatherstonhaugh v. Fenwicky 17 Ves, 298. 

(/) Id. ibid. 
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The taking of a lease for a defiaite period by a 
partnership for the benefit of their trade, does not 
alter the nature of the partnership contract, and 
thereby prevent one of the partners from dissolving 
the partnership before the expiration of the lease ; 
but the unexpired term is merely to be considered 
as partnership property, and distributed as such (m). 

Nor does the existence of engagements with 
third persons prevent a dissolution either by 
mutual consent or by notice (n)» 

III. By the act or opet^ation of Law. 

In some cases a court of equity will dissolve a 
partnership before the term, for which it was ori^ 
ginally intended it should continue, has expired, 
as if it be obvious that it cannot be carried on 
according to the true intent and meaning of th^ 
articles of copartnership : as where a partqership 
had been instituted for the purpose of spinning 
cotton under a patent obtained in that behalf, and 
it appeared that the invention had totally failed, 
the court, on a bill filed ^y one partner against 
the other, ordered it to be referred to the master, 
and in case he should declare that it could not be 
carried on, directed the partnership to be dis- 
solved (q). 



■«**• 



(m) Featherstonhaugh v. Fenwick^ 17 Ves. 898. 

(n) Id. ibid. 

(0) Baring v. Dijr, 1 Cox, 213. 
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The Court will be very particular in interfering 
«o as to dissolve a partnership for misconduct of 
one of the firm (j9). 

But if the misconduct is such as to exclude a 
copartner from his interest in the business, equity 
will interfere (jj) ; or if it be impossible to carry 
on the partnership on the terms on which it was 
entered mto (r) ; or if there be a gross abuse of 
good faith on the part of any of the partners (i). 

A sale of partnership effects under a separate 
execution, operates as a dissolution of the partner- 
dhip(<). 

An act of bankruptcy committed by one partner 
from that moment so far dissolves the partnership, as 
to disable the bankrupt partner from binding his 
copartners . in future transactions, by virtue of the 
relation in. the statutes, which avoid all the acts of 
a bankrupt^fro^^ the day of his bankruptcy^ and vest 
all his property in the assignees, who cannot carry 
on a trade (u). But in order to dissolve the joint- 



(p) Waters v. Taylor^ a Ves* &c £ea^ ftgg. Liardet v. Adamsy, 
Mont, on Partn» lis. 

iq) Goodman yTXVhitcomb^ l J. & W. 592. 

(r) Waters v. Taylor^ s Ves. & Bea. 299* 

{$) Chapman v. Beach, 1 J* & W. 594. 

if) Waters v. Taylor ^ a Ves. & Bea. 299. 

(tf) Fox V. Hanbury^ Cowp. 447. Hague v. Rotteston, Burr. 
S174. Smith v. De Sika^ Cowp. 471. Ex parte Ruffin^ 
6 Ves. 126. 

It has beeoi faDwever, observed, that there might be 

M 
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tenancy, ihe act of bankruptcy must be followed 
up by the coniintssion and assignment ( .r) : the 
adjudication that one of the firm is a bankrupt^ is 
what severs the partnership (y) ; but the assign- 
ment relates back to the commission of the first act 
of bankruptcy {z). 

It has been said that a bankrupt partner may 
avail himself of his own bankruptcy to dissolve the 
partnership {a). 

« 

IV. By the act of God. 

A Partnership is dissolved by the act of God, 
in two ways, by the death or insanity of One of the 
partners. 

On the death of a partner the partnership is 
that insttot and thereby dissolved (6), although 
the term of its intended .continuance is unex* 
pired {&). And where a firm consists of more than 
two members, the dnth of one operates as a dis« 
solution (d). 

cases in which assignees might carry on the business in that 
chiuraeter, as by the consent of the creditors, or of tbe cvedttors 
and the bankmpt together, in Cravshay r^ CoUiiu, 15 Vei^ 
218. 

{x) Smith V. StokeSf l East, 364. 

(y) Ex parte Smithy 5 Ves. j»95. 

(z) Er par^tf Bfri»£f» ft Rose, 70. 

(a) Fideook v^Kilby^ Mont, on Partn. 11, ^« 

{b) ViUUamy v. Ni^Uy B Meriv, 614. . . / . 

(c) Crawford v. Hamilton^ 3 Madd. 248. 

(J) finder v. Ttq^lor, Gew. on Partn. S46. 
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A partner cannot by will leave hU interest in the 
business to a legatee, but the surviving partner canr 
not refuse to admit a legatee if he himself claims 
any benefit under the will (e) : nor has the repte* 
smitative^ executor or administrator of a deceased 
partner any claim to be admitted as a partner (/)• 
But it is usual in articles of partnership to provide 
for that contingency, and by special agreement one 
or all of the partners may severally secure the re* 
version of their interest in the partnership business 
to their representative or assignee (g). 

The insanity of one partner is also a sufficient 
cause for dissolving the partnership. It may be 
laid down as a general rule, that where there are 
two partners, both of whom are to contribute their 
skill and industry in carrying on the trade, the 
insanity of one of them, by which he is renderecl 
incapable to contribute that skill and industry on 
his part, is a good ground to put an end to the^ 
partnership, not by the authority of either of the 
partners, but by application to a court of jus-^ 

tice (&)• 

The application of this rule, however, must de^ 
pend entirely on the circumstances of each parti- 

(tf) Crax^ht^ v. Maule^ i Svan3t. 509^ 
(/) Id, ibid, 

(g) Pearce v. Chamberlam, 2 Yes. 33. Gw^rty v. Br$wn* 
ing, cited ibid. Balmain v. Shorcy, 9 Yes* 500. 
(ft) Saycr v. Bennett f 1 Cox, 107. 

M 2 
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eular case (i) : if a partner appears only to be 
labouring under a temporary illness, a court of 
equity will be very cautious in decreeing a disso-» 
lution of the partnership ^k). 
. In one case the court ordered it to be referred 
to the master to inquire and state whether the de^ 
fendant, (the alleged lunatic,) was in such a state 
of mind as to be capable of conducting the part- 
nership business, according to ike terms of the 
articles of copartnership (/). 

V. Modes of Dissolution. 

A Partnership for an indefinite period formed 
by parol, may be dissolved by parol {m). But a 
partnership formed by deed ought to be dissolved 
by deed ; though a notice that the partnership has 
been dissolved, is sufficient evidence against the 
parties signing it, that it has been dissolved by 
competent means («). 

Where a partnership is dissoluble at will, but 
one of the partners opposes the dissolution, equity 
will interfere ; and in such case the more prudtot 
way is to file a bill, which may not only pray a dis- 

^— ^— ^i^i^p»*A— ^— «i«<«^1— A— — »*i«— — ■! I ■»iili» I ■■ii.i n i..»i iii««i H . 

(t) Waters v. TayloVi 2 Ves. & Bea. 303. 
(jc) Id. ibid. Liardet v. Adams ^ Mont, on Partn. 112. 
Huddlestons case^ cited in P.earce w, Chamberlam^ 2 Ves. 33,. 
(I) Sayer v. Bennett, 1 Cox, 107, 
{m) Rackstraw v. Imber, 1 Holt, 368. 
in) Doe V. Miles, \ Stark. 181 ; and 4 Camp. 373. 
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solution, but also an account, and an injunction to 
restrain the defendant from executing securities in 
the name of the firm (o). 

A partnership may al»o be dissolved by the 
award of arbitrators : when all matters in dispute 
between partners are generally referred to arbitra- 
tors, the arbitrators have power to dissolve the* 
partnership, if that appears at the time to have 
been one of the points in dispute (p)» 

yi. Consequences of Dissolution. 

In treating of the consequences of a dissolution of 
partnership^ the same order will be followed as iu 
treating of tfate causes of dissolution ; viz. first, 
what are the consequences when the dissolution is 
the act of the parties themselves. Secondly, when 
produced by the operation of law, or rather by 
bankruptcy ; and thirdly, when by the death of one 
or all of the partners. 

The most necessary and obvious consequence of 
a fcH'mal dissolution of partnership is, the settle- 
ment of the partnership affairs, and therein the pay- 
ment of the joint debts, and distribution of the 
joint property ; and until that is finally completed, 
it can scarcely be said that the partnership is de- 
termined. 

(o) Master v. Kirton, 3 Ves. 74. Ex parte Nukes ^ Mont, 
on PartD. 115. 

(p) Green v. Waring, 1 Black. 475. 

M 3 
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On a dissolution of partnership the partners' be- 
come tenants in common of each and every article 
embarked in the business (q). 

The joint property consists of the remainder of 
die stock employed at the formation of the part- 
nership, together with whatever may have been 
subsequently added by way of profit or otherwise, 
either during the continuance, or since the dissolu- 
tion of the partnership. But whatever portion of 
the joint property has been fairly and bon&Jide con- 
verted to the use of one of the firm, is no longer to 
be treated as joint property, but is the separate 
property of such partner, just as if it had never been 
employed in carrying on the joint affairs (r). And 
if money is lent by a firm to one of its members, 
and by him invested in the purchase of real estate, 
such estate is the separate property of the pur- 
chaser {s) ; but, as was on a former occasion ob- 
served (Oj land purchased for the purpose of 
carrying on the partnership business, is to be con- 
sidered as partnership property, although the con-^ 
veyance was made to one partner only (t^). 

So an unexpired term of a lease of premises 
used for the partnership business, clandestinely 



{q) Crawshay v. CoUifis^ 15 Ves. 218. 

(r) Fox V. HaTtbuiy, Cowp. 445. 

(«) Smiih r. Smithy 5 V^. 189. 

(/) AntCf p. 26. Thornton v. Dixon, 3 Bro. 199. 

(u) Smiti V. Smitkf 5 Ves. 189, 
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obtained by a member of the fiim, id not bis sepa- 
rate property, but to be. distributed as the joint 
property of the firm (a). 

Any one of the partners, on the dissohition of the 
partnership, may insist on having the whole eo&- 
eem wound up by a sale, and the produce di« 
vided (y) ; and the other partners cannot compel 
him to take his proportion of the effects on avalua-^ 
tion(^). 

When a suit is pending for the dissolution of a 
partnership^ and it appears from the bill and an- 
swer that all or any of the parties have a right to 
a dissolution, it is the practice to direct a sale on 
motion (a). 

After the dissolution of a partnership, if a partner 
employs the joint property for his own private ad* 
vantage^ a manager may be appointed (d); or if he 
make any use of it otherwise than for the settlement 
of the partnership affairs (c)« But to entitle a 
partner to call for the appointment of a manager, it is 
necessary to show some fraudulent breach of duty or 
contract on the part of one of the firm ; for the mere 



(:r) Featherstqnhaughy, Fenwicky 17 Ve». 298. 
(y) Crawskmf v. Collins^ 15 Ves. sai. Featherstonkaugh v. 
Fenxokk^ 17 Ves. 298. 
(z) Id. ibid. 

(a) Crawshaif ▼• Maukf 1 Swanst. 495. 
(6) Horrfiitgr ▼• G/bver, 18 Yes. 881. 
(c) Crawshay v. Maule^ 1 Swanst. 495. 
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£Eict of dissolutioa is not sufiicient ground for sui^- 
summary interference (^O- 

Where a bill is filed for a dissolution, it generally 
foUows as a matter of course that a receiver must 
be appointed, if the court thinks proper to decree 
the dissolution (e) ; for the same circumstances that 
would warrant the interference of the court in de- 
creeing the dissolution, would probably entitle the 
plaintiff to call for a receiver. 

Where on a dissolution of partnership, and a bill 
filed for an account, a receiver was appointed, it 
was held that the court would -not compel tlie 
managing partner to deliver up to the receiver, Ixxiks, 
deeds, &c. belonging to a third party (a client x>f 
the partners), such partner offering free access and 
inspection, and to assist in making out the bills (/)• 
. When the amount of the joint property is zsexa^i- 
tained, it is first necesisary to pay the joint debts, for 
until all claims on the partnership funds are satis^ 
fied, none of the partners can appropriate any thing 
out of them, either for their share or debt (g). 

And an assignment by one partner to his sepa-» 
rate creditor of his interest in the joint property, 



■"•^ 



(d) Wilson V. Greemwood, i Swaiist. 48 1« 

(e) Goodman v. JVhitcomb, 1 J. & W. 299. 
(/) Dade v. John, 1 M*Clell. & Y. 206. 

(g) West V. Skip, 1 Ves, 456. CampLcU v. Mulleti, 
2 Swanst. 574. 



eoiitii|«es ntbject to the payment of {Mfftnerskip 
debts (A). ^ 

^ . 'When the joint ddbts are discharged, the share 
of each partoer consists of his interest in the 8inr>»: 
plus (i) ; and on taking the account between the> 
partners, ^each partner will be allowed a^inst the^ 
other whatever he has brought into the business,; 
and also to charge his copartner with what he has 
not brought in, and with iwhat he has taken out 
beyond his proportionate share, and the residue of 
his proportion in the balance of accounts is die 
amount of his claim (A;). r 

Where a partner h^d, during his continuance in 
tiie firm, carried the amount of his advances to his 
private credit, without deducting the property tax^ 
it was held that after his retirement from the part- 
nership the continuing partners could not after a 
long lapse of time deduct it, especially as. it did not 
appear that they had ever accounted for it to Qovem- 
ment(/)^ 

VIL Conseqttences of partial J)is8olutiqru 

Thus far, on the subject of dissolution, we have sup^ 
posed the partnership to be entirely dissolved, but. 
it most frequently happens in cases where the dis- 

(A) Young V. KetgMyy 15 Ves. 567. 

(i) Id. ibid. Ri^ffin, ex partly 6 Ves. 137. 

(k) West Y. Skipf 1 Ves. 342 ; 2 Swamt..469. 

if) Parker v. RamsboUom^ 3 B. & C. 257 ; 5 D.^ R. 138. 
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flolntioa is the act of tl^e parties themselvesy that 
one or more of the partners only retire frcnn tbe 
concerBy but that the bosiness is continued by the 
remaining membens ; it therefore remains for us to 
consider of the. consequences of a partial dissda* 
tion as concerns either the outgoing or remaining 
partner* 

It may be observed, that if the ou^oing partner 
does not assign or renounce his interest in the joint 
capital, and his copartner continuing the business 
employs the joint capital, the latter will be bound 
to account for all profits derived from the use of 
siich capital since the dissolution (m); though where 
the profits arise from die use of the joint stocky 
together with the capital of the continuing partner, 
it is doubted whether the outgoing partner can 
insist on an account (n) : and it is said, that if the 
profits are made 8<^ely by the skill of the continuing 
partner, a court of equity will allow him a com- 
pensation adequate to his labour and skill (o). 

An outgoing partner if be cannot agree with his 
copartners as to the settlement of the joint con- 
cerns, may innst on a sale of all the partnership 
effects, as in the case of a total dissolution (pX 



(m) Brown v. Vidkr, cited 15 Ves. 223, 
(a) Id. ibid. 

(0) Craushay SiCoUins^ in>arg. 15 Ves. ai8. 
(p) Crawshia^ w. Collins, 15 Yes; 221. Fetaktrsionhaugi v. 
Fenmcky 17 Ve«. 298. 
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But the more usual waj is, for an outgoiiig part-* 
ner to receive a sum of money, or an annuity, from 
the remaming partners, proportioned to his interest 
in the concern (q). 

It must be observed in this place, that if one part- 
i^r sdls his share in the partnership business to 
his copartner, who continues, the retiring partner 
does not necessarily dispose of the goodwill, so SA 
to pnevent his carrying on the same business in the 
immediate neighbourhood ; but if it is the intention 
of the parties that the goodwill should be included 
in the sale, it must be made a part of the agree* 
ment, and the retiring partner must be bound not 
to carry on the business any longer, or within a 
certain distance of the place where the partnership 
bitelness is conducted (r). 
. Whatever consideration an outgoing partner 
receives for an assignment of his interest, it is oe* 
cessary that such consideration be certain, and not 
contingent; for where an annuity was granted 
dependant on the life of the remaining partner, Ihfl 
annuitant was held liable as a partner (^). On a dii^ 
solution of partnership, it was agreed that the con-^ 
tinning partner should in consideration of an zb* 
signment to him of the partnership properly, in* 
eluding a lease of the premises on which the 

(q) GroQe t, SmitA^ » W. BL 99S. 
(r) Kennedy v. Lee^ 3 Merir. 441, 
is) Bloxham v. Fell, died in Grace v. SmUk^ 9 W. Bl. 998. 
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business was carried on, secure to the retiring part- 
ner die payment of an annuity by bond, conditioned 
to be void on payment of the annuity, ^^ or in case 
lie should at any time after the expiration of the 
thai es^isting lease be dispossessed of and com- 
pelled to quit the premises, without any collusion, 
contrivance^ act, or default of his own ;" the con*-> 
tinning partner obtained a renewal of the lease, and 
afterwards became bankrupt, and the renewed lea^se 
passed under the assignment of his estate ; it was 
decided that this was not such an eviction or dis- 
possession as wa9 contemplated by the agreement, 
in the event of which the annuity was to cease (/)* 

An agreement by the remaining partner to give 
tp • the outgoing partner a sum of money for his 
interest in the concern, is valid, notwidistanding 
the firm was insolvent at the time of the agree- 
ment(u) ; but if there appears to be any fraud in 
the transaction the retiring partner will be com- 
pelled to refund : as where one of three partners 
retired, knowing the firm to be insolvent, and af- 
terwards received payment of his capital employed 
in the business, and of sums of money by way of 
profit; on a commission of bankruptcy against the 
remaining partners, the outgoing partner was com« 
pelled to account for suph payments (x). 

(f) Hofylandv.De MendeZy 3 Meriv. 184. 
(tt) Peake, ex parte, 1 Madd. 354. 
(.t) Anderson y. idaUhtfi 4 Bro, 425. • 
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*rbe mere insufficiency of the joint effects to 
satisfy the joint debts, cannot prevent the partners 
from converting the joint property to the separate 
use of either of them ; for if it vf ere to be said that 
what has ever been joint or separate property must 
always remain so, the consequence would be, that 
no partnership could ever settle its affairs ; a bond 
jfide transmutation of the property therefore is* 
understood to be the act of men acting fairly, 
winding up the concern, and is binding on the 
creditors (y). 

Where, on a dissolution of partnership, a certain 
fand was appropriated to discharge the joint debts, 
and that fund proved insufficient for the purpose, 
it was held that the partner who had to pay the 
debts had no lien on articles of the partnership 
dtock, which it was agreed should become the 
separate property of the other partner (^): birt 
with regard to joint creditors, property, which it is 
agreed shall become the separate property of one 
partner, is still to be considered as partnership pro^ 
perty, if no change of possession follows the agrees 
meBt(a). 

' It frequently happens that the continuing part** 
ner undertakes to receive the partnership credits^ 



(y) Ex parte Ruffin^ 6 Ves. 119. 

(z) Lingen v« Smptony 1 Sim* Sc Stu. 600. 

(a) ExparU Harris^ 1 Madd. 583. 
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und discharge the partnership debts, giving the 
retiring partner an indemnity against all future 
responsibili^ : such an agreement, though binding 
between the partners themselves, does not dis* 
charge the retiring partner from the claims of joint 
creditors (^). 

On the dissolution of a partnership, it was agreed 
between two partners that one of them should take 
upon himself to discharge a debt due to a joint 
creditor, who on his part c^reed to exonerate the 
other partner from all responsibility; the creditor 
brought an action against both for the amount of 
his debt, and it was held that the mere agreement 
of the plaintiff, being made without any con^ 
sideration, did not constitute any defence to the 
retiring partner (c)w 

So in a late case, where one of three partners 
retired, and notice was given to a creditor of the 
firm that the remaining partners had assumed the 
funds, and would discharge the partnership debts^ 
the creditor assented to this agreement, and trance 
ferred the debts due from the old firm to the credit 
of the new firm, and afterwards drew on the new 
firm for a part of hb balance, which was paid $ 
but the new firm subsequentiy becoming insolvent^ 
he brought an action for tiie remainder against all 



(6) Diekenstrnv. JUci^cr, 4 Ve», 36. 
(c) Lodf^ V. DkaSf 3 B.& A« 6\u 
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the members of the old firm, and it was held that 
the retiring partner was liable for all debts incurred 
b^re the dissolution of the partnership (d). 

And where one of three partners after dissolu^ 
tipn undertook by deed to pay a particular part* 
nership debt on two bills of exchange, and that 
was communicated to the holder, who consented to 
, take the separate notes of the one partner for tht 
amount, strictly reserving his right against ail 
three, and retained possession of the original 
bills; the separate notes having proved unproduc- 
tive, it was held that he might resort to his remedy 
against the other partners, and that the taking the 
separate notes under these circumstances, and even 
afterwards renewing them several times succes- 
sively, did not amount to satisfaction of the joint 
debtf€). 

80 where the holder of a dishonoured bill of esc^^ 
change, drawn by four partners, after the retke^ 
ment of one of the iirm indorsed it over to the re<* 
maining partners, who, on settling their accounts 
with the outgoing partner, stated that the bill had 
been satisfied by them, but did not produce the 
bill, and in fact had not paid it; on an action on the 
bill against all four, the retiring partner was held 

liable r/). 

(cf) David V. Ellice^ 5 B. & C. 196; 1 Carr. 368. 
(e) Bedford v. Jkahnf 2 B. & A. BIO; s Stark. 178. 
(/) Feathentone v. flim^, 1 B. & C. 113. 



176 OF THE DIS90LUTI0K 

Two partners bound in a joint bond to a cre-^ 
ditor^f the firm dissolved partnership^ and di- 
vided the stock ; the partner continuing the busi-' 
ness engaged to pay all the joint debts, and notice 
to that effect was given to all the creditors of the 
joint stock ; the obligee of the bond demanded 
payment from him, but consented to let it remain 
in his hands on his paying a higher rate of inte* 
test; the remaining partner afterwards became 
insolvent, and the obligee filed a bill against the 
executor of the other partner, who had died in 
the mean time, and the court of equity ruled that 
the altering the amount of interest did not affeet 
the security, but that it still remained joint (g). 

So it has been decided, that a person depositing" 
money with bankers, and taking their accountable 
receipts, does not discharge a retiring partner by 
continuing to leave his money in the hands of the 
new firm, which is composed of some of the mem- 
bers of the old firm and other persons, although 
he receives interest regularly from the new firm, 
and continues for several yearis to transact busi- 
ness with them as usual, without giving notice. to 
the retiring partner (h). 

Where one of two partners iqpplied trust-money 
in the partnership business, with the privitjr of 



{g) Heath y. Perewalf 1 P. Wms. 683. 
{h) Goughr. Davks, 4 Price, fioo. 
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Kis copartner^ and the former on the dissolution of 
Ihe partnership undertook to pay all partnership 
debts, the effects and credits of the firm being 
assigned to him, this assignment and undertaking 
was held to be no payment in discharge of the 
other partner, but both were liable to make good 
the trust-money (f). 

But an outgoing partner may be discharged by 
the subsequent dealings of a creditor with the 
remaining partner; as if the creditor joins the 
transactions of the old and new firm in one entire 
account, the payments made from time to time by 
the continuing partner must be applied to the old 
debt f A). 

* And where a member of a firm, which was in- 
debted both on bond and simple contract, on the 
death of their creditor was made devisee in trust 
for the executrix and children of the testator, his 
copartners, with the privity of the executrix, gave 
the devisee a bond for the simple contract debt, 
in trust for the uses of the will, and in the absence 
of the executrix the devisee managed the effects 
of the testator : on the retirement of one of the 
partners, it was agreed at a meeting of the credi- 
tors that the delfts of the old firm should be 
secured by the bonds of the remaining partners. 



MkMMMNMM 



(t) SnUih V. Jameson^ 5 T. R. 6oi. 
{k) Simton v. Ingham f ft Bk & C* 65. 
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one of whom was the devisee ; the devisee in 
consequence of the agreement, but without the 
consent of the executrix, delivered up the bonds 
given for payment of the debts due to the testa* 
tof ; the new firm subsequently became insolvent, 
and on a bill filed against the outgoing partner, 
it was decided that his liability on the cancelled 
bond was not discharged (0- 

If after dissolution an account is contmu^d 
between a creditor of the firm and the remaining 
partner, payments made by the latter will be con- 
sidered as applied to the reduction of the partner- 
ship debt, and not to a separate debt subsequently, 
incurred by the remaining partner, unless such pay-, 
ments are at the time appropriated by the creditor 
to any particular purpose. As where the plaintiff 
carried on an account with an army agent, whom 
at the same time he employed as his banker, and 
who had a secret partner unknown to the plaintiff, 
the secret partner retired, tmd the plaintiff con- 
tinued his account as usual, but on the bankruptcy 
of the army agent discovered that a partnership 
had existed between the two persons, whom he 
now sued in that character for the balance due at 
tiie dissolution of the partnersRip, it was held 
that the secret partner might consider the sums 
paid by the bankrupt to the plaintiff after the. 



(/) .Dk^cnion v. Lockjuer; 4. Ve^ .36. 



OF ^ARTN£HSHIP. I79 

diasolatioD, as paid in reduction of the balaaoe ' 
due at the time of the dissolution, and might take 
credit for them without giving credit for any sums 
received after the dissolution by the bankrupt on 
account of the plaiiitiff (i»)« 

And where the plainti£[s had dealt for a long 
time with twd partners, not knowing that during 
part pf the time there had been, a third partner, 
and had furnished goods* and received payments 
on accounts generally, and before the secret part- 
ner retired goods had been supplied, to cover 
which bills had been paid, to the plaintiffs by ther 
two ostensible partners, which were dishonoured 
after the secret dissolution of the tri-partnership, 
and subsequently goods were furnish ed as before, yet 
as the dishonoured bills were afterwards delivered 
up by the plaintiffs on the receipt of other good 
bills, which latter were more than sufficient to 
cover the debts due from the tri-partnership, 
though not to cover in addition the goods fur- 
nished since the dissolution, it was held that such 
delivering up of the dishonoured bills on the re^ 
ceipt of new good bills, was evidence of a parti- 
cular appropriation of such new bills in paym^it 
and discharge of the old debt ; of which the secret 
partner might avail himself in an action on the- 



(fit) Brooke v. Endcrhy^ s B. 6c 6. 70 ; and see Clayton's case; 
1 Meriv. 604^ 
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case for goods sold and deliyered, brought against 
him jointly with the other partners (n). 

But where a bond was ffiven by country banker^ 
.o a bulking finn in Lofd™, J-riWooIi for re- 
mitting money to provide for bills, and for the 
tepayment of such sums as should be advanced 
on their account by the London bank ; one of the 
firm of country bankers died^ and at ihe period 
df his d^ath the country firm .was considerably 
indebted to the London bank: shortly after his 
decease the London bankers received sums more 
than sufiicient to discharge the balance due at his 
death, but during the same period advanced othep 
stims to an equal amount on account of the re* 
maining country firm. It was the course of busi- 
ness for the London bankers to send in to the 
country bankers monthly accounts of receipts and 
payments ; in this instance, however, they did not 
send in their account until two months after the 
death of the deceased partner, and then trans- 
mitted two distinct accounts, one up to the death 
of the deceased partner, and the other containing 
the receipts and payments since that time : on an 
action on the bond against the surviving partners 
and the deceased's representative, it was decided, 
that the fact that the London bankers had entered 
all receipts and payments made after the death of 

(n) Newmarch v. -Ctay, 14 East, 939^. 
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the deceased partner to the account of the old 
firm, did not amount to an appropriation by them 
of the several payments to the old account, such 
appropriation not being complete until communi- 
cated to the party to be affected by it (o). 

If two partners give a bill of exchange in satis-* 
faction of a partnership debt, and when the bill 
becomes due, the holder, after notice of dissolu- 
tion, takes the separate bill of one, the other is 
discharged (p). And if a creditor, by taking the 
separate security of one partner, induces the out- 
going partner to allow the remaining partner to 
receive money, which otherwise he would not 
have allowed, it seems that bis liability will be 
extinguished with regard to such creditor (^). 

VIII. fFhat constitutes a legal Dissolution. 

A PARTNERSHIP may be dissolved as far as re- 
gards die partners themselves, though their liability 
to third persons may still continue ; for in order 
to obviate future liability it is necessary to ap- 
prize the world of the fact of the dissolution. 

Notice by a copartner that the partnership has 
been dissolved, is evidence as against him that it 

(o) Simson v. Jngham^ 2 B. & C. 65. This caae applies 
equally to a retiring partner. 

{p) Evans v. Drummond^ 4 Esp. 89. Reed v. White^ 5 £sp. 
122. 

(9) Reed v. Whitey 5 £sp. 122. 

N3 
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has been dissolved by competent means, and 
therefore is evidence of a dissolution by deed, if 
a deed be requisite for such dissolution (p). 

In an action by one partner against another 
after dissolution the defendant denied the disso-' 
liition, and it was ruled that the paper containing 
the notice of dissolution, signed by both parties, 
was not admissible evidence to prove the dissolu- 
tion of partnership, as the statute requires all 
papers in proof pf an agreement to be stamped (y). 

All persons having dealings with a firm rely 
on the united credit of all the members ; when, 
therefore, a partnership is dissolved, and one part- 
ner, for whatever reasons, is no longer willing to 
be responsible for the acts of his copartner, rea- 
son and justice require that the world should be 
fully apprized of the discontinuance of their joint 
liability, and that the severance of the partnership 
should be made as notorious as the partnership 
itself was ; accordingly it has been decided, that 
particular persons, such as those having dealings 
with the firm, must have particular notice, and the 
world in general must have general notice. If 
sufficient notice is not given, all the members will 
4still be liable for contracts made by their cc^Mirt- 
ners(r). 

(/i) I^ae V. Miles^ i Stark. 181. 

(y) May V. Smithf 1 Esp. 283. 

(r) Godfrey v. IkirnkuH 1 Eap. 371. 
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Notice in the gazette is sufficient notice to those 
who have had no previous dealings with the 

dealings with the firm may enforce a contract 
against all the persons of whom the firm was 
originally composed (t). 

But notice in the gazette is not in all instances 
sufficient, nor to be considered eq^iivalent to ac- 
tual notice : as where the retiring partner suffered 
his name to remain on the premises after notice 
in the gazette, he was held liable to a bond jidc 
holder, on a bill drawn after the dissolution, but 
antedated before that time ; for so long as hijs 
name remained over the usual place of transacting 
the partnership business, he held out to the world 
that the partnership was still in continuance (t^). 

And where a retiring partner, in the business 
of carriers, permitted his name to remain on the 
cart, and over the house of business, he was held 
responsible for the negligence of the driver {x)» 

Where after dissolutiop, not notified in the ga* 
zette, the holder of a bill, ignorant of the fact of 



(«) Godfrey v. Turtdndly 1 Esp. 371. 

{t) Parkin v. CarrutherSy 3 Esp. 248. Fox v. Hanlmry^ 
Cowp. 445. 

(«) Williams v. KeatSy 2 Stark> 290. Dolman v. Orchard^ 
8 C. & P. 104. 

(x) Stables v. Ele^y i C. & P. 614. 

N 4 
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the dissolution, sued all the members of die firm 
on the bill, and the individual tiiat drew the bill 
in the partnership name pleaded bankruptcy, the 
plaintiff ejatered a nolle prosequi as to him, and 
recovered against the others (^). 

Where two of three partners retired from the 
concern, and published a notice of dissolution in 
the gazette, but the remaining partner continued 
the business in the name of the old firm ; on an 
action against all three, by a person having had 
no prior dealings with the house, on a bill drawa 
by the continuing partner subsequent to the dis- 
solution, it was held that the outgoing partners 
were not liable (z). 

A written notice of a dissolution of partnership 
reciting the dissolution, and signed by the parties 
in order to its insertion in the gazette, may be 
read in evidence to prove notice of the dissolu- 
tion, although it has not been stamped (a). 

An advertisement in a common newspaper is 
not admissible as evidence of a dissolution of 
partnership, unless it be proved that the party 
took in the paper (&) ; but in the latter case it 
will be admissible, although notice of the disso- 



(y) Osborne v. Harper, 5 East, 235. 
(s) NtxDsome v. Coles^ s Camp. 617. 
(a) Jenkins v. BUzard^ 1 Stark. 418. 
(6) Leeson v. Holi^ 1 Stark. 186. 
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lution has not appeared in the gazette (c). It has 
been decided, that a retiring partner is liable after 
tbe lapse of seven years from the period of disso- 
lution, when no notice was given in the gazette, 
and the dissolution was not known to the creditor, 
thoagh generally known in the neighbourhood 
where the business was carried on (d). 

Notice in the gazette is not sufficient to dis- 
charge partners from future liability against per- 
sons having had dealings with the firm ; the most 
usual and prudent course in such cases is to give 
notice by a circular letter (e). 

A change of the form of cheque used in a 
'banking-house is sufficient notice of a dissolution 
of partnership to those who have drawn cheques 
addressed to the new firm (/). 

Where the dissolution of a partniership has 
been advertized in a newspaper, proof that the 
plaintiff, who has been in the habit of having 
dealings with the firm, has read the paper, or that 
it has been delivered in the usual couriSe at his 
house, is sufficient to be left to the jury to consi^ 
der whether the attention of a tradesman in read* 
ing a newspaper, is not likely to be attracted by 
notices of the dissolution of partnerships, and 

(c) Rooth V, Quin^ 7 Price, I93. 
(jd) Gorham v. Thompson, Peake, 42. 
(e) Jenkins v. Blizard^ 1 Stark. 418. 
(/) Barfoot v. Ooodalif 3 Camp. 147. 



l86 OF THE DISSOLUTION 

whether under all the circumstances of the cdise 
he has not received notice of the dissolution (g). 

If a creditor of a firm knows that the members 
have an intention to dissolve the partnership, and 
that the dissolution is in progress, and iaifterwards 
brings an action against the firm on a subsequent 
transaction, it rests with him to prove that the 
intention of dissolving the partnership has been 
abandoned. As where the attorney of one of two 
partners prepared the draft of a deed of dissolu- 
tion, and transmitted it to the other partner's 
attorney for his approbation, but it did not appear 
that the deed had been executed ; on an action by 
the former attorney against the firm, it was held 
that he must prove an abandonment of the inten- 
tion to dissolve {h\ 

But a mere statement in conversation by one 
partner that he has ceased to be a partner, is not 
admissible evidence on his part to prove a notice 
of dissolution (i). 

If the plaintiff in a,n action on a bill of ex- 
change, accepted by one of several partners in the 
name of the firm, be an indorsee, the defendant, 
setting up a defence for want of authority to draw 
in consjequence of a dissolution of partnership, 
must show that the payee had notice of &e reso- 



(g) Jenkins v. Blizardy i St^rk. 418. 
(A) Paterspn v. Zachariah, 1 Stark. 71. 
(i) Dolman v. Orchard^ 2 C» & F. 104. 
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lution of the rest of the firm to dissolve the part* 
nership, and if that be not done, it is not sufficient 
to prove that the indorsee had notice, for he is 
entitled to avail himself of any circumstance 
which could operate in favour of the payee (k). 

A partner, whose name does not appear in the 
firm, is only liable for goods furnished during the 
time he was actually a partner, and received a 
share of the profits ; but if he was known to be 
a partner, though his name did not appear, the 
usual notice of dissolution is necessary to obviate 
future liability (/). 

The moment the partnership ceases the partners 
become distinct persons, and from that period are 
tenants in common of the partnership property un- 
disposed of 

After dissolution one partner cannot put the 
partnership name on any negotiable security, even 
didugh it existed before the period of dissolution, 
and though it be applied for the payment of part- 
nership debts ; and if they send any securities into 
the world which belonged to the partnership, all 
must join to make them valid (m). 

And even a partner employed to setde the part- 
nership affairs after the dissolution, has not power 



(k) Booth V. Qtan, 7 Price, 193. 
(/) Evans v. Dmrnmond^ 4 Esp. 89. 
(m) AM V. SvUUm, 3 Esp. lo8. 
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to use the partnership name in negotiating part- 
nership securities (n). 

A bill of exchange drawn or accepted by one 
partner after the dissolution, and proper notice 
thereof, cannot be enforced against the other part- 
ner by a bwu Jide indorsee, who took the bill 
without notice of the dissolution (p). 

Where notice was given in the gazette that die 
partnership was dissolved, and that one of the 
firm specified would receive and dischai^ all 
partnership debts and credits, the partner so em- 
powered drew a bill of exchange on a debtor of 
the firm, and indorsed it over to a third person, 
and it was ruled that the other partners were not 
liable (p). 

A bill antedated to a period prior to the disso- 
lution is not binding on the firm {q). 

And even where a bill is drawn by one partner 
after the dissolution, and applied to the liquida- 
tion of partnership debts^ the holder cannot reco- 
ver the amount in an action for money advanced 
to the use of the firm(r). 

If notice is given, together with the dissolution, 
that the remaining partner will receive all debts 

(k) Jbelv. Sutton, 3 Esp. 108. 

(o) Wrightton V. Ptdlait, 1 Stark. 375. 

(p) Kagoar V. Fvdfiom, I H. Bl. 155- 

(f ) AM V. Suttoat 3 Bap. 108. 

(r) Jnan. caie cited in KUgour v. .nt^nui, 1 H. Bl. 156. 
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due to the partnership, a fraudulent receipt subse* 
^uently given by the outgoing partner to a debtor 
of the firm, will not discharge such debtor (s). 

Where on a dissolution it was agreed that the 
joint debts should be received by an agent ap* 
pointed by both partners, and a debtor of the 
firm consented to this arrangement, but one of the 
partners subsequently countermanded the agent's 
mitbority, and demanded payment of the debt, a 
receipt from such partner was held to be a dis- 
charge to the debtor (t). 

If after dissolution one partner has an exclusive 
right in equity to all debts due to the firm, pay- 
ment to the other partner does not discharge a 
debtor (who is aware of that right) from the 
claim of the equitable creditor (u). 

In some cases the rights of partners against 
ihxtA persons are affected by a partial dissolution ; 
as in the instances of guarantees, it has been de- 
cided that a change in the members of a firm 
acquits the person giving the guarantee from future 
responsibility : thus, where a bond was given to a 
sole trader as a security for the conduct of his 
clerk, the- surety was held discharged after the 
obligee bad entered into partnership with a third 



(s) Henderson y. Wildy 9 Camp. 561. 

(f) Brisiow v. Taylor y s Stark. 50. 

(«) Duffv, East India Company, 15 Ves. 198. 
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person {x). So an engagement to pay for goodie 
to be supplied by three partners to a particular 
individual, is not binding on the party giving the 
engagement, after one of the three has retired 
from the firm, for goods supplied by the renmin- 
ing two (y). 

And in an analogous case, where a person, by 
bond, became surety to a firm of bankers for any 
sums that should be advanced to meet bills drawn 
by a country bank consisting of two members, or 
either of them ; it was held that the surety was 
not liable for money advanced to one partner after 
the retirement of the other (%), 

And where a bond was given to several perisoni^ 
and their successors, as governors of the society, 
of musicians, conditioned to secure the^good con-^ 
duct of a certain person their collector, the society 
was subsequently incorporated by letters patent, 
at which time the said collector had duly accounted 
for all monies collected by him, but after the in- 
corporation he received money for which he did 
not account, and the obligor of the bond was held 
not liable on account of the change that had taken 
place in the conistitution of the society {a). 



(a) Wright v. Russel, 3 Wife. 530. 

(tf) Myers v. Edge, 7 T. R. 254. Strange v. Lee, 3 East, 
484. Weston V. Barton, 4 Taunt 673. 
(z) Sinuon v. Cooke, 1 Biiig. 452. 
(fl) Dance v. Girdler, 1 N. R. 34. 
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But a. bond may be so worded as to provide for 
tbe liability of tbe obligor ia case of a change in 
the firm ; as where a bond was given for the fide- 
lity of a clerk, who was taken into the service of 
the obligees as a clerk in their shop and counting- 
house, the obligor was held not to be discharged 
by an alteration in the members of the firm (b). , 

So where a bond /was given to the trustees of 
an insurance company, not incorporated, to secure 
the faithftil service of a clerk, the obligor was held 
liable to the company carrying on the same busi- 
ness under the same name, notwithstanding any 
intermediate change of the original holders of the 
shares by death or transfer ; the intention of the 
parties obviously being to contract for such ser- 
vice to be performed to the company as a fluc- 
tuating body (c). 

* 
IX. Liability after Dissolution. 

It has been stated that all the partners are liable 
for debts contracted before the dissolution, not- 
withstanding any agreement between themselves 
that the remaining partner shall take upon himself 
the settlement of the partnership affairs ; and also 
for all future contracts made with third persona 
where proper notice of dissolution has not been 
given. An agreement between partners, though it 

(6) Barclay v. Lucas ^ i T. R. 291, n. 
(c) Mttcalfv. Brvtfi, 12 East, 400. 
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tennot affect the right of diird persons, may c€ 
course be enforced by partners one against k^o^ 
ther ; if therefore a partner, who has undertaken 
to pay the joint debts, neglects to do so, and tHi^ 
creditor calls upon the retiring partner fyt pltfy-^ 
ment, the latter has his remedy over against hM 
copartner ; so if after secret dissolution 'bud 
partner pledges the credit of his copartner^ he 
is liable to the latter for any losses he may Haipc^ 
thereby incurred. ... • .^ 

Where one of three partners after dissolntion 
drew a bill of eitchange in the name of the* irai; 
and a bond Jide holder, ignorant of the dissohftiotf 
fiiued all the members, and the partner who hdd 
wrongfully drawn the bill pleaded bankruptcy; 
and the plaintiff entered a twlle prosequi as to 
him, and recovered against the others ; the two 
defendants recovered in a joint action against the 
bankrupt, he having given in evidence on the 
former trial, that the partnership was dissolved 
before the bill was drawn (rf). 

It must be observed, that had the defendants 
in the former action contributed their respective 
shares in satisfaction of the former judgment, they 
could not have brought a joint action; but as their 
attorney made an affidavit that the money had 



((f) Q«6orne v. HarpcTf 5 East, 935. 
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been paid by him on their joint crediti it was 
held that a joint action was m ell brought (e). 

If ^ partner aft^r dissolutioh received paymeiit 
of a debt, the equitable title to which is in his 
copartner, and the debtor is aware of that righti 
the equitable creditor should make his partner a 
co-defendant in equity, together with the debtor 
of the firm» and equity will make an order of 
repayment on the partner who has wrongfully 
received the debt (f). 

A court of equity will enforce an agreement made 
on the dissolution, that a particular book used in 
the partnership' busipese should becpmQ the sepa^ 
rate property of one of the partners, and .that a 
copy of it should be delivered to the other (g*). 



(e) Osborne v. Harper, 5 East, 235. 

(/) Dufv. East India Cempany^ 15 Ves. 198. 

jig) Lhigen v..5tffip«ofi, 1 Sim. Si Stu* 600. 
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I. Dissolution by Bankruptcy. 

Ths haakruptcy of one, or all of the partnero, has 
been already mentioned (Ji) as one of the causei 
of a dissolution of partnership. It is not within 
tilie limits of this work to go into the particulars of 
the bankrupt laws^ further than as relates to part^ 
aers quA partners. What therefore shall be con*» 
sidered an act of bankruptcy, or what persons are 
liable to be made bankrupts, need not be now 
considered ; this point has been determined by a 
series of judicial decisions, and is particularly 
defined in tlie (urovisions Of the legislature telatitig 
to that toli^ct (i). 

It will be tiecessary to notice a few casei^ id 
vhich the propriety of suing out a joint commis'* 
tkm has been canyassed. 

When one partner becomes bankrupt it doe^ 
oot fellow as a matter of course that the other 
partuers should also be declared bahkrupts ; eithet 
all th^ members of a firm may become bankrupt^ 
or pa^t only, or one ; we shall therefore adopt 
tlus dureefeld division^ and consider the donse- 
quencfes of liie biuakriiptoy of all, part> or one 
only of a firm. 

* 

(i) Ante, R. i6u 

(t) See 6 Geo. IV. c. 16; Eden's Bankrupt La^; Espit 
nasae's Bankrupt Laws; ArchMd's Bankrupt Lawft; i^d 
other treatises. 
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II. JoifH Commission against all the JPartners, 

In order to support a joint commission it must 
he prored that each of tbe partners has committed 
ah act of bankruptcy (Jc) ; kad the acts of bank^ 
ruptcy must have been committed, either during 
or subsequent to the trading, and during the exiatr 
^ice of a debt contracted by- the partners ia 
trade (^0. 

i Where a person, purposhig to enter into part* 
nership with a trader, went in company with the 
trader to a dyer's, and inquired about some goods 
left to be dyed, and spoke of them as their joiioife 
property, and the trader was afterwards declared 
bankrupt, the ubove conduct was held suficibpt 
to constitute a joint trading, so as to support^ 41 
joint commission, although no act of buying was 
proved to have taken place since the formatioii of 
the partnership (m). And a joint commission has 
been supported on a debt contracted several yeazf 
after a dissolution, when the sale of the goods 
belonging to the partneirship had continued {>))/ ^ 
Where two partners carried on two cffeparalid 
ooncems, oiie in London, the other at Manchester^ 

(k) Beasley v. Beasley, i Alk. 97. Jllan v. Hartley, 
Cooke, 7. ^* 

</) Ex parte Bamford^ \^Ye», 449. Ex parte Dewdaey^ 
15'Ves. 495. 
' (m) Parker v. Barker, 1 B. & B. 9; 3 Moore, ^26. 

(») Tarleton v. Backhoiue, cited 2 Swanst 571. 
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under different names, and one partner managed 
the business at each place, but the London partner- 
being on a visit to his partner at Manchester oc«« 
casionally attended the counting-house there, and 
both partners left the house to avoid an arrest, 
and carried the account books with them, this 
was held to be an act of bankruptcy by both (p)^ 
So where two partners left their shop, stating their 
purpose to be to get some bills discounted, of 
obtain some means of paying their creditors, and 
deiiired their shopman to make an excuse to any 
creditor who should come ; on the following day 
the shopman, without further authority, denied 
tiiem, although at home, to a creditor who had 
tailed on the preceding day, and they afterwards 
bearing of the second denial, made no objection, 
and on the trial produced no evidence that they 
had attempted to get bills discounted; it was held 
that the jury had rightly considered their inten- 
iiM in leaving the shop to have been with a view 
of delaying their creditors (/>^. 

A conveyance by a firm of all their stock in 
^trade, debts and effects, for the benefit of aU their 
creditors, but without the concurrence of every 
^creditor both joint and separate, is an act of bank- 
ruptcy Cy> , 

(o) Spencer v. Billing^ 3 Camp. 312. 
(pyPefflcv.besangH^SJwxnLdji. 
{q) Eckhardt v. WUson^ 8 T. R. 140. . 
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But a conT^ruce executed by. one. only of sen 
veral partners, witli the intent that it shall not be 
effective unless executed by all the partners, is 
not, as it seems, an act of bankruptcy (r). 

A fraudulent grant by deed, made by one part^ 
ner to his copartner, is an act of bankruptcy ia 
the grantor, though not in the grantee (s). 

And if one of the partners goes abroad for the 
|>urpose of transacting his business, but not witli 
the view of avoiding his creditors, and the partner 
in England contracts a debt in the partnership 
name, and afterwards commits an act of bank** 
ruptcy, and the clerk of the firm goes to the 
partner abroad, and informs him that the house i$ 
insolvent, on which he says, that he will not re^ 
turn, this it seems is not a sufficient act of bankr 
yuptcy to support a joint commission (0- 

And where one of several bankers, the ovif 
partner residing at the place of carrying on th^ 
banking business, absented himself from th^ lbftn)> 
ing'house, shut it up, and stopt payment, it wa^ 
held that this was not an act of bi^nkruptcy on 
which to support a joint commission against all 
Hhe members («). 



*'■ y pii ■ ■" M >■ " " J 1 ' . I . ■ :. >■! ..:'". ' Vi ' p I ' t i ' II I 



(r) Button v. Morrison, 17 Ves. 200. 
(s) WhttweU V. Thompson, 1 Esp. 68. 
(0 Ex parte Mutrie, 5 Ves. 576. 

(u) Mills' V. Bennett,' 2 M. & S. 556; and see Ex parte 
Mavor, 19 Ves. 543. 
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* • 

HI. Petitioning Creditor's Debt. ' 

In order to support a joint commission, th^ peti- 
tioning creditor's debt must be a joint debt due 
from and payable by all the partners^ and must 
have been contracted before any of the acts of the 
bankruptcy, on which the commission is grounded, 
w^re committed (.r).. 

Where a firm became indebted to an atton^ey 

« 

after an act of bankruptcy committed by them, 
but in consequence of a previous retainer, it was 
held that such debt, not having been incurred 
Ijefore the apt of bankruptcy, did not constitute a 
good petitioning creditor's debt, on y^hich to maiiji- 
tain, a, joint cpmmissioA Cy). 

It ^as been said that a separate debt, due from 
one of the partners, does not become joint by a 
subsequent application of the funds to the uses of 
the firm of which the debtor is a member (^5) ; but 
this case has been controverted by a series of 
contrary deq^sion^ («). And where money is bor- 
rowed by one partner, and applied to partnership 

purposes, the debt is joiut (b) : so if it; is agreed 

— - _ __ ■ ^ - ■ ■ - ■ — ^^^^ ... , — ^^ — — 

(x) 6 Geo. IV. c. 16, s. 15. 
(y) Ex parte Miller^ Buck, 283. 
(z) Ex parte Hunter, 1 Atk. 223. 

(a) Ex parte Parker, Cooke, 559. Ex parte BiarreU^ ibid. 
Ex parte Wheatley;, id. 564. Farkin \. Carrutkers,^ Esp. 

(6) Ex parte Clowes, c Bro; 395. Ex parte Bonbonm, 
8 Ves. 540. 
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by a firm that money borrowed oa the ^aeparate^ 
securities of the different; partoeFS shall be oonso^ 
Udated into a joint debt, the creditor may prove 
as a joint creditor (c). 

If an attorney acting as the agent of a firm, 
and also as the agent of the petitioning creditor, 
concerts a joint act of bankruptcy with the part- 
oersi the commission cannot be supported on the 
petition of such creditor, although he was per** 
sooally ignorant of the pre-concert {d), 

IV. Assignees under Joint Commission. 

No property passes upder a commission without an 
assignment (e). When therefore a joint commission 
has been regularly sued out, the commissioners 
assign all the joint effects of the bankrupts to per- 
sons appointed to settle the affairs of the bankrupts 
for the benefit of their creditors. The assignees in 
a joint commission are elected by the joint credi- 
tors CfX and the separate creditors are not entitled 
tp vote in the choice of assignees under a joint 
commission (g) ; but if the separate creditors elect 
^he assignees, the Lord Chancellor will order a 
new choice (h). 

(c) Ex parte Apsey, 3 Bro. 265. £v parte C/btoe«, 2 Bro* 395. 
• (d) Prqsser v. Smithy Holt, 442. 

(e) Warner y. Barber^ ft Moore, 71 ; 8 Taunt. 176. 

(J) Exparte Parr^ 18 Ves. 65. Ex parte Jepson^ i Ves. 824, 
Px parte Homer y 1 Rose, 3ft 1. Ex parte Miles, 9 Rose^ 73, 

(g) Id. ibid. 

(*) Id. ibid. 
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' The whole joint property of the firni^ as well td 
the separate property of each partner, passes in 
the assignment under a joint commission againsi 
all the members (i). 

'- Although both the separate and joint property 
passes in the assignment^ the joint creditors* have 
nd' aladln on the separate estateil of the Ise^vwal 
partners until the separate creditors of each part* 
ner are fully satisfied ; it is therefore of importitiie^ 
b know what will be considered joint and whfat 
separate property : this subject has been already 
noticed on a former occasion (A:), but there are 
'some few points which require more partieul&r 
ttu6ntionr. 

' All that which is joint property at the time of 
committing the act of bankruptcy is obvioudy 
liable to the joint debts. But whatever has been 
hm&Jide transferred to a third party, or converted 
to the separate use of one partner with the con- 
sent of his copartners anterior to the act of bank^ 
TUptcy, is not liable to the joint debtd (/). 

Where there were four persons partners in a 
hanking concern at Liverpool^ and two of the 
firm carried on a joint mercantile business in 



(i) Ex parte Cook, 2 P. Wnis, 500. Ex parte Sandier ^ 
i Atk. 98. Hague t. RoUeston^ 4 Burr. 2174. 

(k) Ante, p. 25 and 166. 

{f) Ex parte Ruffing 6 Ves. 119. Ex parte WiiUamSy ll Ves. 6. 
Ex parte Titner^ 1 Atk. 136. Ex parte Peake^ l Madd. 346, 
£r parte Harris; 1 Madd. 5^3* 
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LoildoD inddpendent of th^ banking «(iiic«r% ahd 
tlie bouft^ at Liverpool remitted bills, vjuck hsA 
been deposited with them for the purpose of bein^ 
discounted, to the house in London on the genecal 
account between the two houses ; on the bank- 
ruptcy of both firms, it was held that the assigaees 
of the firm in London were entitled tp retain the 
bills (w). 

The question rests then entirely on ilaibtwm 
jM^. "HiuS) where one partner commits an act of 
bankruptcy, and the then solrent pawner, i^oft 
knowing of the act eS bankruptcy oommitbed by 
his copartner, fairly consigns joint property te^ a 
third party, and himself afterwards becomes bank-* 
fapt, the assignees under a joint comHiission 
sigidnBt both, Bxe not entitled to reclaim such pio^ 
perty ftom an innocent consignee {n). 
> Where two partners, one of whom had com-f 
mitted an act of bankruptcy, joined in an assignr 
tnmt of partnership property as secnrilty for a 
debt, and l&e then solvent partner subsequo^j 
became batikrtipt, the assignment was hdd void 
as to one motefy only^ as the then solvent pavtncir 
liad a right to dispose of his share of the johaX, 
property (o> 

But if one partner, before an a,ct of bank]:up^y, 
deposits goo.ds with a third person for the b^oeQt 

(«) fpUoM^ V. pulkr> 1 R. & P. 539. 

(») F&$ V. ffaifkury, Cowp. 445. 

(0) WhitwcUv. ThfWfsmt 1 Epp. 68. 



of one of (he joint cr^ditors^ axid th? d^ponit is 
made as if t)ie creditor had p\irch^&ed the gQo4S} 
and after tl}e act of bankruptcy the cr^ditw is 
infon^ed of the deposit, ^nd declares his accept^, 
iince of it, such deposit is fraudulent, snd the 
assignees may claifn the goods under a joint com- 
mission against the firm (/>)• 

And where two qf three partners, ly^thout the 
pHrity of the third partner, by deed assigned i^ 
d^bt, di|e to the firm from a correspondent abroad^ 
to a creditor at home, apd afterwards by (^ire<^tioQ 
pf their debtor drew a bill of exchange, for th^ 
amount of the debt, in the name of the firpv OQ 
jkiB agent in England, which was accepted, payr 
able to their own order ; and the two partners 
lifter an act qf bankruptcy^ but before a cqiQwis- 
sion issued, indorsed the bill to the creditor of tb^ 
firm in part satisfaction of his debt, and after- 
.wavds separate commissionis were sued out agaipst 
the two partners, who were declared bankrupt^ 
and their effects assigned, the other partner bfiqg 
all the tiine^ abroad; it was held that pothiog 
passed to the creditor by the indorsement of the 
*bill^ for the two partners could not bind either 
the property of the assignees, or of the solyent 
. partner (y). 



(p) W^g^ \*Roiie$toiit 4 Burr. ^174^ 
(q) Tkofnason v. Frere, 10 East, 41$. 
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*- Where oii the dissolution of a partnership joint-- 
ptoparty is fairly assigned by the outgoing to- 
Ae continuing partner, such property becomes the 
i^^E^rate property of the continuing partner (r). 
^ ^But it is not necessary that the transfer should* 
be in writing (i) ; and it may be either absolute 
or conditional (t). 

- There is however a material difference whether 
the assignment is made by one of seteral partners' 
ie one only of the partners, or whether it is made 
to' all the remaining partners ; as where one ot 
three partners assigned his share to one of the 
two remaining partners, and afterwards a separate 
cbmmission issued against the third partner/ it 
was held that the joint estate of the whole firai 
should be applied in payment of the joint 
debts (^2/^. 

• Where on a dissolution of partnership the oiit* 
going partner assigned the partnership effects to 
the continuing partner, the consideration for 
which' assignment was, that the continuing part- 
del* should accept bills drawn by the outgoing 

'"il l ■ !■ ■ ■ t ■ » - ' » .. I - ^f^«p— W^*— ■— ■— *ii*l— ^i»i^^— I I I I \mm^mf^mm^^4^^^b^m^» 

. (r) Bolton V. PuUer^ i B. ^ P. 547. Ex parte Sn<Ho, Co. 
B. L» 567, Ex parte Fellf lo Ves, 348. . Ex parte fVilHams^ 
1 1 Ves. 3. Ex parte Wheeler , Buck, 26, 

(s) Ex parte Williams^ 1 1 Ves. 3. 

(t) Ex parte Fell, 10 Ves. 348. Ex parte Rowlandson, 
1 Rose, 416. 

(u) Ex parte Bumaby, 'Co. B. L. 246; and see .Ex parte 
Rvffin, 6 Ves. 129. • 
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p&itoer, and lie refused to accept the hilUi ' on 
which the outgoing partner filed $t bill against 
him/ praying an injunctioh and receiver, which 
were ordered ; on the bankruptcy of the continuing 
partner, it was held that the property was restored 
to its original character of joint property by the 
above interference of the court (iZ^) ; but in tlu^ 
case an inquiry was directed, whether the retiring 
partner had not rendered the effect of such inters 
ference nugatory, by his conduct between the 
t^riod of his obtaining the injunction^ and the jact 
of b^kruptcy (y). . ? 

And wherever the transfer is incomplete at thi^ 
time of the act of bankruptcy, the nature of the 
property contiques the same. Thus, where the conr 
tinning partner agreed to pay a debt due by \m 
retiring partner, and to pay him an annuity, for 
the payment of which a third person . should :b^ 
security, and on this consideration the retiring 
p^Mftner assigned and sold all his interest in the 
business to the continuing partner ; on the refused 
of the third party to become security, it was held 
that the property still remained joint, as the con- 
tract was merely executory (jk). 
. The length of time that .elapses between the 

assignment and failure, of the remaining partner, 

■' . ' ■ j 

' .(z) Ex parte Rofwlandsany 3 V. & B. 172. 
(H) Id. ibid^ 
(z) Ex parte Wheeler^ Buck, 25. * 
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is coitoidered evidence of the good faith ^f the 
traMaotio&(6?). 

The mere dissolution of a partnership^ untit^ 
tended with a transfer of the joint property^ dod$ 
toot convert joint into separate property (A)* 

Bui if the retiring partner leavel^ the partners 
diip effects in the hsmds of his continuing part^ 
ner^ so as to give him the reputed ownership of 
«uch elTects, they will be considered dio s^pebrat^ 
pl*5perty df the continuing partner under the stfl'^ 
tute^c)« A^ where the retiring partner assig«(^ 
all his interest in the partnership effeeta and ere^^ 
dite, receiving a bond of indemnity frook the 
continuing partner^ who after an intearval of a yeeit 
and a half became bsmkrupt, it was held tl^t l^e 
retiring partner, having assigned his interest to his 
copartner, and M0bi^^ him to deal with th^ )3^^ 
p^rfy as he should thibk fit, itistead of calling 
yipbn the joint effects according to his equity at 
tlif^ dissolutioli to pay the partnership debts, had 
by his conduct converted the joint into b^rat^ 
property (d)* 

Where on k disdolutidn of parfneriship between 



(A) JBr parie WiSiams, ii V«. 3. Ex parte ktiffin, 6 Ves. 
11^ B9. pfffte feilf iQ V^ 347. 
. (b} MxparU WUkams^ \\ Yes. 3. 

(c) 6 Geo. IV. ij. 16, Bi 7g ; and ai Jac» L a. 19^ >. 1 1. 

((0 £* parte Ruffing 6 Ves. 119; and wtoe Wttt v. Skip, 
I Ves. 242. 
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« fiitber ^aad «od, it was agreed that tlie &tb«r 
siiould continue the businesfi, giving the son a 
^rd of liie profits until he could be otherwise 
prcnrtded for^ and afterwards the £atber entered 
into partnership with a third person, and employed 
in the iiew firm all the -stock that belonged to. the 
old pfutoership ; on a joint commisston of baal^ 
mptcy against the old firm, it was held that as the 
rcDturi^ palrtfter oS that &tm had suffered the joii^t 
i^eta to become the reputed property of the naw 
&m^ i% must; be considered as belonging to the 
ntw fifiDiy and consequently liable to the debtaio^ 
4be new fii:ni, and that if any surplus remaiiie<ji» 
4^. share of. the father would be liable to hiis 
toeyante debts (e). 

. And where t^ere was a partnership betwaeoi 
three persons as distillers, and on the dissolutiiMi 
^: partner to whom the premises on which the 
bm^eaess was carried on^ and also the stills, vata 
mid utensils of trade belonged, leased such pr^ 
mises, and the stills, vats and utensils, to one of 
the former firm and another person, who were 

* 

jajnitly to continue the business, and the latter 
bectme bankrupt, it was held that the stills which 
were fixed to the freehold did not pass to the 
assignees under the wqrd^ goods and chattels in 
the statute ; but that the vats and utensils, which 

(e) Esparfe Barrow^ ft Rose, «51. 
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:w€t6 tuct SO fixed, did pass tq the asstgiiMfl^ m 
being left by the true owner in the possesstiOBy 
OTder and disposition (as it appeared to the eje 
of the world) of the bankrupts as repufted 
owners (^/). 

And on the same grounds, it seems that if b, 
country firm is in the habit of selling goods in 
London in the names of part only of the firm, all 
property in London, on the event of a bankruptcy, 
would be considered to be in the order and the 
disposition of those partners in whose names deal* 
ings in London have been usually carried on (g). 

But where joint property is wrongfully wstb- 
faeld by one partner, who becomes bankrapt 
pending a bill in equity filed for an account, and 
9sa injunction to restrain him from disposing of 
such property, the statute will not apply (A). 

If the joint property is assigned to the cosk- 
tinning partner in trust to pay the partnership 
debts, such assignment does not convert the joint 
into septate prc^erty (i). 

And where notice of the dissolution is given, 
without notice that the partnership debts . have 
been assigned to the continuing partner, the debts 



(/) Horn V. Baker, 9 East, 215. 
~ (g) Ex parte Hargreaves^ 1 Cox, 440 ; S Ves. 747. i 

(h) West V. Skip, I Ves. 249. 

(t) Ex parte Fell, 10 Ves. 348. Ex parte Ruffin, 6 Ves. 
ia8. %a^ V. Jipvp/ei, 1 Ves* 349. 
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tHUi^tiiiue m the order and disposition of Iii6 
piiriiiefshi^ (A) ; but if notice ii^ given of dueb 
fiiSirigtttaeiit b(9fote the bankruptcy, the deltsriDiil 
lK»<!0Q^deiied the separate property of tiie Mntb 
nuing partner (/)• ^ - 

s Where one of two partnem^ retired from :th6 
bttsmess, and the dissolution was notified '^ in :tb$ 
gtaxetle^ and also that all debts due from the part^ 
nership were to be paid by the continuing partQev^ 
s»4(iDiiiniission afterwards issued against the latterf 
alid it apptered diat on the dtssolutioin a cim^ 
siderable amount of parti^rship prop^ty wad 
ireitiaining in specie^ and also that debts were»&e 
toiihe firm ; the joint creditors petitioned that t&i^ 
i^^ifie property as* wdl as the outstanding ^debtft 
i^ould be applied to pay the joint debts ; but k 
was decided by the commissioners^ and tiieir d^fc* 
ckrim wa^ afiirmed by the court, that the property 
Temaibnig in specie had, by die effect of thedii^ 
solution, become the separate {»^perty of th^ 
bankrupt partner (;?}). 

It was stated in a former page, that where pro* 
perty is assigned conditionally^ and the condt tioit 
is not performed before the bankruptcy, su€& prb« 



<Q Ex parte Harrisy tMadd.587. Ex parte Burton^ 1 Gfya 
& James, 207. Ex parte Usbomef ibid. 358, 
(0 Id. ibid. 
(«i) WiliiamSf tx parte, 1 1 Vea. 3. 
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perty retains its original character (71) ; but this is 
BOt to be taken without limitation, for the ftiot that 
the assignment is conditicciali will not prer^it Uie 
eontiiiuing partner from obtaining the re^mted 
ownership, as if there had been jio assignment at 
all : jas if one partner puts another into the sole 
possession of the partnership effect!, and leaveaf 
them in his sole order and disposition, giving him 
tide under an instrument^ oii the face of it giving 
title, it would be difficult to insist that the retiring 
partner would have a lien on that property, for 
the consideration money, against the separate c1re« 
ditbrs of the other, considering that he had % 
his own act left this property in the sole ohler 
and disposidon of his copartner (o). 

Thus where the retiring partner assigned all thii 
stock and debts of the partnei'ship tb the con^^p 
nuing partners, being indenrniB^d for all oi^tahd^ 
ing debts ; on the bankiruptcy of the continuing 
priUtnsersj the retiring partner being arrested for 
partnership debts, petitioned .that the ^ecific stock 
and debte of the old partneriihip intght be appKed 
m siiUsfactidn of the crecUfidra of the formed p%r^ 
nfnAipf in preference to tjie creditors of the new 



■: (a) ^fl^ p. fiQ4. Ex parte fFhedert Buci^ 25. Expose 
Rowlandsonf 2 V. dt B. 1712. ^^ 

(o) Ex parte Rowtandson, 1 Rose, 419. Ex farte Fell, 
10 Ves. 347. ^ 
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StEm, thft court diamiased tke pcfkicm, but gave 
the petitiQaer leave to file a bill (p). 

TIm proper way to avoid die above inooove-. 
meioe is, to assiga the partnenship efiects in tn»t 
to pay &e debts, on the retirement of one of the 
partners (jr)«. 

Where it was agpreed in the articles of partneiw: 
ahspy thai the manafietotory and utensihf ia tzadc 
should be the separate property of one partner,: 
and that tibe other ^ould pay a rent in propor- 
. tion to his share in the bneiness ; the manuisietofy' 
and utttiails were insured in the name of the trae 
Qwner^ and afterwards destroyed by fire ; op a» 
jabt oommission against both> it was held thab 
die insurance mon^. formed part of the separatb 
eitateiidf the assuifd, and was- not afifected by die 
statute (r> 

We. must now consider in what way and to 
what mtei^t the interest of a dormant partner in 
the jfunt proper^ it affected by the baidcniptcy 
(^ his qepartner : it haa been |ii0t sMmA that 
trhonerrer a banktutrt has the reputed ownership 
of . propeorty down to thie^ time of the bankmqptey^ 
sudi ptey er t yi will be distriinitable asdie sepante 
pvcfKE^Df sneh bankrupt It hM been remarked, 



>**Mhlai*i*^«i«M*«*i 



(p) FtUf ex partCf lo Ves. 347. 
(r) EKfiirhimtlh Buck, 149. 
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io treating of the liability of partiiers, that jOBB^ 
partner is in no respect liaUe for the .separate* 
debts of his copartner; in Ae cases <^f dormant 
partnerships, however, it has been very dificult to : 
reconcile this general rule of law with the le^s^ 
lative provision above alluded to. But it seem^^ 
at length established^ that the mere fact of a secret 
partnership will not screen the secret partner frpoi 
the provisions of the statute (#)• 

It has..b^en said, that if a secret partnerships 
could be set up as an answer to assignees^' claim'-^ 
ing property which had been left in the ordto aiid^ 
disposition of the bankrupt as apparbnt owneip 
Enormous debts, unconhebted wiUi thefArtnerShipr 
)3Nisiness might be - contracted upon ithe credit 
gained by jthe ^possession of property, whkh a. 
person wholly unknown to the creditor niigiift- 
elaitn^to the exclusion of their just demsonds (#)• 

Where two persons were partners, but ther 
whole of the bosiiiess was carried pB b^fiiai^ ia>' 
the nime of Dae only, diie! other. never |^>peaafiiig> 
to the world as a paxtnsr; Jat tbb dis8oliiti<m-p# 
(he partnership by ^ffliiidoli of tioie, all ihp pftft*-* 
nershifp stock and effetets wiee^ left' bf afve^noieot 
in the baodsof the! ostensihlfe add lading pariopeiq 
who was to receive and pay all the debt&.diULta 



> k 



(*) Binford y. Dammeity 4V!ts, 756, 
(0 Smith y. JViit$o^:fiJi.Jii, g.412^ 
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%XiA troth tbe concern/ aOd to repay by; instalments 
tlie capital brought in by the donnant partner ; 
the ostensible partder haying continued to carry 
on the businciss as before for a year and a half^ 
became bankrupt, and it was held that the partr 
nership property and effects so left in the hand^ 
of the bankrupt partner, and also the debts due 
to the concern, passed to his assignees, being in 
the order and disposition of the bankrupt within 
the intent and meaning <>f the statute (u). 

And where the sole owner of a ship assigned 
three fourth shares of it to a creditor, as security 
for a debt, and all the forms prescribed by the 
ship registry acts as to the transfer were duly 
complied with, but the ship was still employed for 
the sole use and on the sole account of the origi- 
nal owner, who continued in the actual possession 
of the ship until his bankruptcy; it was held^ that 
as he had once been the real owner of the whole 
ship, and had never done any thing to make it 
ilotorious to the world that he had ceased to be: 
fte owner of the three fourth shares, but conti?- 
nued in the actual possession, and as apparent 
owner, of those shares down to the time of the 
bankruptcy, therefore those shares passed to his 
assignees as his separate property within the 
meaning of the statute (ai). 

(u) Ex parte Enderby, 2 B. & C. 389. 
{x) Kirkley v. HodgsoH, 1 B. & C. 588. 
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It must be obsjerved, ttowidver, tbftt 1^8 point 
htA been on former? odcasionfi ollierwitie decided, 
and a dormant |]iaitner Kad been hdd not withiii 
the stattite(^); but the authority of these ded«to«« 
has been overbalanced %y the decisions above 
qtioted(i3:). 

V. SuiU by Aiiignees under Jmnt Cmmisdm- 

TooETHEK with the assignment of the bankrupts 
effects, every right of action, both joint mtd seve^ 
ral, possessed by the bankrupts, vesto in the 
assignees, by relation of time vrhen the acts of 
bankmpftcy were committed; and if the bank-* 
nipts, or any of Aem, join in a^ action with the 
^signees, the bankruptcy may be jdead^ in 
hnx(a). 

' Itie cusspgn^efi miist all join in an Hctiotk relat*- 
ing to the bankrupts estate ; and in ca$e they do* 
not, the non|oinder ^ili be ground of no]i8«it(&). * 
Wherd, on a petition to the Viee-Ghancelior for 
a chtinge of assignees, an order was obtained 
under the statMe, dit^cCing that a new assiginn^t 



■ill m 



(y) Ex parte Flyn, i Atk. 185. 

i%) txpaHt ^derhy, ^ B. 6c C. 3^9. mrkley v. Hodgs0n, 

xBfkC.S^;m^fmEx:parUBarr0w,2Eiase9l^ & 
parte Dyster, ib. 256. h: parte Wihot^ Buck, 53. /« r^ 
Cqlbeck^ ib. 53. 

(a) Eckhardt v. WUson, 8 T. B. 140; * Chit. Plpfid. 16. 

(6) SneUgr^foe v. Hvnt^ 1 Chit. R. 71. 
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^Imld be executed to the plainttfi; in width th0 
two former aasignees should join, and one of sjich 
assignees abaoonded, and the assignment was ex* 
eeuted by the plaintiff and the other assignee, 
without the one that had abscondi^d ; it was held 
that the pU^ntiff could not maintain an action, in 
the character of assignee, for goods, sold and deli- 
vered, as an application should have been made to 
the Vice*CbancdUior, stating the reason of the non-^ 
joinder of the assignee who had absconded (c). 

Where after an act of bankruptcy committed by 
WQ partner, ^d before an act committed by the 
Other, the clerk of the firm paid a sum of money 
to a joint creditor, and also another sum after 
both acts of bankruptcy ; on an action by th0 
assignees under a joint commission, brought to 
r^over both these sums, the declaration was, first, 
for n^oney had ai^d received to the use of Ae 
baiilsirupts before the bankruptcy; secondly, fot 
QH>ney had and received to. the use of the plain-* 
^s, as a9signjQ€», after the bankruptcy, and a^so 
%p. account stated with them as assignees ; it was 
h^ldt that they could only recover the sum paid 
after both acts of bankruptcy (d). But it seems thai 
i;a thkis ^ase had they declaved for money had and 
received to their use, as the assignees of the 



(c) Aldritt.y, Kittridge, 6 M<K)r^, 569. 
^) Smith vModdqvfl, 3 ft* * P? 4^5^ 
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pfiftder \vhoi committed ^the fitat act of bankruptcy^^ 
tboey might have also recovered a moiety ^f the 
«um paid between the two acts of bankruptcy (e). 

In suing on a .separate contract made witb 
toe. of theipaxtnersy the plaintiffs must be de* 
scribed as assignees of such, partner (/)• 

Where after an act of bankruptcy by one part^ 
nefy and befbire an act committed by the other, the 
sherifi^ under an execution against both, seized 
goods belonging to the partnershipi it was held, 
that the assignees under a joint commission, suing 
as such, could Jiot recover a moiety, as vested in 
them by the bankruptcy of the partner who had 
committed .an act of bankruptcy before the exe- 
cution (gf). 

Where in an action of trover by the assignee of 
bankrupt partners, the possession was stated to be 
in the partners, and itappeared in evidence that the 
greater part of the goods in question, before the 
commencement of the partnership, had been the 
separate property of one oi the partners, and had 
never.been brought into the partnership fund, but 
It.was proved that the remainder of the goods be- 
Jonged to the partnership; it was held thattiie 
plaintiff could only recover the vali^ of sucb 



(e) Smith v. Goddard, 3 B. & P. 465. 

(/) Stonehause v. DeSilm, 3 Camp. 399. 

(£) Hogg V* BridgeSf'B Tmnt ^00 ; 2 Moore, 122. 
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^>ods as had been proved to have belonged to the 
partnership : but bad there been a eount in the^ 
declaration stating the possession in the assignee'; 
the whole might have been recovered, inasmuch 
tus (he commission was joint, and the assignment 
passed both joint and separate effects (A). 

Where separate commissions issue against two 
iMMners, the assignees cannot recover a joint debt 
due to both the bankrupts, and also separate debfo 
due to each, in the same action ; and if in such an 
action the jury * have assessed the damages seve- 
rally on the separate counts, the court will a^rrest 
the judgment on those counts which demand the 
debts due to each bankrupt separately (i). 

Where two of three partners were also engaged 
iii partnership with two other persons, and the 
firm. Consisting of four members, became bank-> 
rupt, and a joint commission issued) and subse*' 
quenily a separate commission against the third 
member of the former firm, who vras not connected 
with the larger firm ; . the same persons were ap-^ 
pointed assignees under both commissions, and it 
Wan held, that as the entire rights of the firm' of 
fliree vested in them, they might declare as theirs 
^issignees (Ar). 



(A) Cocky. Tunnoy fl Selw- N. P. 1316. 
(i) Hancock v. Ha^vjood, 3 T. R, 433. 
\k) Scott V. Frankliny ts East, 428. 
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A»d where th^ same persons appoiiit^ 9s^ 
signees imdor » jpiot caauoission i^gidnst two, a^d 
voder a separate commission against mi^, decided 
as B«»ignees of the tliree in an a/Qtion for a joiat 
draiand dii^ tp all th^ bankrupts^ on motioa ix^ 
arrest of judgment after verdiQt tjbe dedwv^ioij^ 
wafi lield good(/X 

. But where diff<9rei2t persons are appoinj^d afK 
signees under the different commissions^ they, cap--' 
not sue as joint assignees, but must state th^ 
several and respective interests in the declara^ 
tion (m), 

VI. Joint and separate Creditors under Joint 

Commission* 

When all the effects, both joint and separate^ 
have been assigned, th? assignees under a joint 
commission are to keep distinct accounts of th« 
joint and separate estates of the bs^nkrupts; an4 
wli^re dnem are minor partnerships, the bcqov^uU 
of the respective partnerships must be k^t disimct 
under the geneml order (fi). 

Where thore were three firms commenci9g s^ 
different periods, on tl^e bankruptcy of ^e Jarg^ 
firm, in which all the members of the different 



(J) iStreaffiM V. HtUU^, 3 T. R. 779- 

(wi) Ray V. Davi€fi a Mooi?, 3r . . 

(n) Lord Loughboroug)i'8 9rder« Sth.Mnrcb 1 794- 
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films were included, distinct accounts of tke dif- 
ferent partnerships were ordered to be kept, and 
also distinct accounts of the separate estates of the 
eereral bankrupts {p). But where there are minor 
partnerships, and a joint commissicni issues against 
a firm in which afl the members of the larger fin* 
are not engaged, there can onlj be a common 
order for keeping the distinct accounts of the joint 
and separate estates (p). 

In a joint commission, if the separate estates are 
ittsufteient to satisfy the demands of the separate 
creditors, the body of separate creditors will b^ 
allowed to appoint an inspector of those estatesr 
on the ground that the joint creditors can have na 
interest in them (^). 

It is settled, and is a resolution of convenienoe| 
tiiat the joint creditors shall be first paid out of 
^ partnership or joint estate, and the separate 
creditors out of the separate estate (^r); for as the 
joint creditors give credit to the joint estate, and 
separate creditors to the separate estate, each dafa^ 
of creditors must resort to that fiind on nhiob "^ey 
in the firdt instance relied for payp)eiit(^^j. 

(o) Ex parte Marlin^ si Bro. i6« 
(p) Ex parte Parker, Co. B.U 249, 
(9) Jix parte Bat^on,, 1 Qlyn & Jumea, 369. 
(r) Ex parte Cooky 2 P. W|x»s. goo. 
(«) ^. ib^ Tms V, Money y i Atk. 67. Ex parte, E/m^^ 
1 Rose, 64. 
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But if an uncertificated bankrupt enters mt6 
partnersbip, and a joint commission issues against 
ihe £rmy the partnership creditors have no equity 
ttgainst the assignees of the uncertificated bank-r 
tupty who was bankrupt before entering into the 
partnership, for an account and application to 
their debts of the property used or acquired in 
that partnership, for an uncertificated bankrupt 
can only acquire property for his former credi-» 

If the separate estate is more than sufficient td 
pay the separate debts, the surplus will be applied 
to satisfy the joint debts ; and if the joint estate is 
more than sufficient to pay the joint debts^ the sur- 
plus proportion of each partner will be applied in 
payment of their respective separate debts (u). 

Where the same person is member of separate!^ 
firms, each of which become bankrupt, the surplus 
of his separate estate will be carried to each joint 
estate, in proportion to the amount of the debts, 
proved against each joint ^tate respectively (x). 

Where three partnerships commenced at different 
periods,, and the firm in which all the members were 
engaged became bankrupt, the court ordered sepa«^ 

(t) Everett v. Backkouse, i&Vesi 94. 

(m) Ex parte Cook^ 2 P. Wms. 500. Ex parte King, 17 Ves- 
116. Grayy. C.hisweU, g VeB. 1 1 8. 

' Xx) Ex parte Franklyn^ Buck, 333. Eji parte Barron, Whitm* 
B. L. 354. 



Vkte accouirts to be taken of the effects of the sevdtftt^ 
firms, and that the several creditors of the dever^]^ 
estates should prove their respective debts under^ 
tbe joint commission ; and if after full payment of 
the debts chargeable on any of the three estates, 
ally surplus should remain, the amount to be cfuried 
over to the joint estate of the bankrupts (y). ' 

• .Where one partner draws a bill in the partner* 
ship name in payment of his separate deb^ and 
the bill is proved against the joint estate nnde^ a 
joitit tomrnission, the separate creditors o£th&othet< 
partner have a lien on the shar^ of the surpliis of 
the joint estate to which the partner who dfew the 
bill may be entitled (js). 

Where the same person was member of two^difi^ 
ferbnt firms, and both firm|s became bankrupt^ and 
the joint estate of one firm and the separate ratatq 
of the cAmmon partner were liable to a debt to ihe 
crown, atid by process mote . had been levied oit 
the joint' estate 4han its due proportion, contribu^ 
tion was . decreed from the separate estate of &^ 
pomltDoh partner, and it wp,s referred to the mast^N^' 
to settle the proportion (a). 

Whea under a joint commission the separate 
ci^ditors l^ave received twenty shilliqgs in the 
pound, the surplus will be carried to the joint fuiid^ 

{y) MarHuy ex parte^ 2 Brown, 16. 
(^) Ex parte King^ i'j Ves. n6. • - 
{a) Rogeri v. Mackenzie, 4 Ves. 752. 
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Kod the sefi^iratecredttcirs are not eotidad to recMTe** 
biterest uiitil the joint creditors have aim been 
paid in full (&). 

' And where under a joint commission both the 
joint and separate creditors receive the fuU aknount 
<^f their d^bts, and a debt is due from the soparaiser 
estate of pne partner to the joint estate, the joint 
creditors will be entitled to interest oa their debts 
froin the date of the cotninissbn (c). 

It i& enacted, that where there is a surplus afier 
payment in fuU to all tfa;e creditors both joint and 
iseparate^ such surplus sball not be paid orei! to the 
bankrupts ontil^ firsts interest has been paid on thaae 
debts, which, either by law or by oontrdct^ eaxty 
iilterest ; and secondly, until interest at the rate of 
finur per cent has been paid upon ail ether ddbta 
proved under tlie commission/i^fjL 
. I3iecDurt will order die Joint and ssparateeitatea^ 
lobe consolidated^ if it is agreed amongst the creaii^ 
toes of each class that they shall be paid eqrtaBa^(e) ; 
Ae court, bowever, will not makae sucb onbr if i all 
4fae creditors do not ^gree to the conadidalicKn^ 
but will direct a reference to the coauniBsifiiieis to 

0) Ek pattt B&ardnum, Co. B; L. 199; 1 Cox, ^75. Si 
g^rfft PM0> 4 Vet. 673, e^ parte Bcm^ f VeB4.698« Bm 
pa£U.Bqjid, i Glyn Sc James, ^$, 

(c) Ex parte Reev^ 9 Ves. 58S» 

(d) 6 Geo. IV. c. 16, 8.138. 

<<;) Ex parte Strulty 1 Glya k Jam^^ flQ. . . 



inquire whether Buoh oowdlidation will bondnce IP 
die iilt^est of all partiei (f), 

VIL DebU^ "ifihcther joint or separate. 

Ih the t&tX place it* is of importance to o<tosidei* 
what are joint and. what are separate debts. 

It would be raperfiaous to adduce cases to shew 
that debts contracted by one partner in the name 
tmd fiur the use of the $rm are pro^eable as joint 
debts ; and likewise that debts contracted by one 
partner lor. his separate use, and on his sole credit, 
are only {Hroveable as the separate debts of sucft 
partner: those cases only need be noticed in 
m^dh a dottbt as to the nature of the 'debt may 
postibly arise. 

. A debt origihaliy joint does not become sepa^ 
tate wiAout the express or implied consoit of the 
creditor to take the separate ^carity of one partner^ 
and even where such consent is given rwithoiit 
eonsidibratioa, the creditor may still oome in as a 
joint, creditor ; but a debt originally separate saay 
beeocEie joint by being ieidopted by ti^e firniu 

Whei^ money was borrowed by two paMxien 
for the use of like partnership, and one only gave 
a bond to secure the repayment, but the money was 
entered into thecash-bpok of the partnership; the 
commissioners under a joint commission refused 

(/) Exp^iie Stmty \ ^{yn \& James, sg. 
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to acteiit tfaie obligee of the- bond' as a' jotm CM^ 
ditor, but equity directed that he ehould be -s^ 
admitted (g). 

So it has been said, that where money is raised 
i}y partners for partnership purposes, by bills dfawn 
by one ^f the firm, the discounter can susta&n a 
ekiin of proof against the Joint estate in respect of 
ifae money received by the finn^ although^ as: re^ 
gards the biUs themselves, there is not a joint legal 
contract (^A)* : . /. 

. But where a partnership debt is paid by a jotnf^ 
bill of etchange, whtck when due is: renewed^ 
after notice of dissolution, by the separate. faAl nsf 
the continuihg partner, the debt is no loogor 
joint (i^ ; it has been however decided, that wfaeii^ 
fi creditor^ of a firm takes the separate bill, of 
the cofitinuing partner after the dissoluiion, hnt 
retains the partnership security, the debt -stiil 
l*emains joiiut(A). 

' Where the credit is origmally separate, ^ debt 
does not become joint from a mere subseqaentapK. 
plication of the' funds by the debtor to the^isestif 
& partnership of which he is a member (/)« . Tims 
where money is lent to one partner, and by hioi 

r 

« » ■■■» < I ■ ' ■ *«■■.- ....--■..», ■ . ■ ■ I t I I I I I Mil n 

(g) Ex parte Brown^ in i Atk. aiis*. 

(A) £r part^ Efofyy i. Rose, 65. • • ^ 

(i) Evans v. Drummandy 4 Esp. 89. 

(k) Bedford v. Dtakin, 2 Stark. 178. 

if) Ex parte Bmly^ i Rose, 65.. 
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mippHed in payment of partnership d^ts, or lent 
by bim to the firm, such, application, of the money 
does not affect the origind nature of the ..debt, but 
it still continues separate (m). 

But in the absence of proof of a separate .con- 
tract, the application to partnership usps of money 
borroMred by one partner is evidence to show that 
the debt is joint (») ; . and it has been said^ that 
payment, of interest by a firm on the separate, debt 
of one of the partners, is evidence of their consent 
to make the debt joint (o). 

Where, the partnership business was carried 
on in the name . of one only, and the . ostensible 
partner drew, bills in his own name, payable to 
his order, and the bills were indorsed by him, and 
•fterwards his dormant partoer indowed; tbem. 
and procured them to be discounted; it was 
held that. the discounter m%ht h^ve. a right of 
action against both pcurtners jointly for .money 
had ,. and received, and on . that . ground sustain 
a , claim . of ., proof against the joint . estate, if it 
;were shown that they received the money by. means 

^ the bills for. the uaes of the. partnership, although 

■ ■ - 

. <m) Ex parte Wheatley, > Co. ^ B. L. 508. Parkin v.. Cami" 

(a) Ex parte Clowes, ,s Bro. 595. Ex parte Bonbanus, 8 Ves. 

540. 
(fi) Ex parte Jackson f 1 Ves. 131. 

Q 
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tke hoM^ could not maintain a joint action against 
both on the bills themselves (p). 

Where money was lent to two members of a firm 
on their joint notes, and on the separate bonds of 
each, and the money was applied to the use of the 
partnership, and all the partners agreed to con- 
solidate the separate debts, and to consider then 
as joint, the creditor was allowed to prove die whole 
amount agfiinst the joint estate of the firmfq). 

If one partner applies trust money to the uses 
of the partnership, with the privity of his copart«> 
ners, the debt may be proved as joint muder a 
joint commission. Thus where an administra^ 
trix agreed willi the intestate's surviving partners 
that the intestate's share in the partnership pro** 
perty should continue in the firm, of which she 
also was a member ; on the bankruptcy of the finn, 
~-it was held, that the infants could pr<lve either 
against the separate estate of the admtnistMtrix^ 
or the joint estate of the finn, for that the partnevs, 
knowing that a certain prop<^on belonged ta tha 
children, who, being iniants, could not contract, 
held the money on the only tetms on whtchrtk^ 
could hold it, as debtors to the children, as if it had 
haen placed with them by wi^ ckf diraet loan (r). 



■▼•^ 



(p) Ea parit BoiUhoy Back eo. 
(q) Ex parte Clowes^ s Bro. 595. 
(r) Ex parte Wahon, 2 V« & B. 414. 
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So wiiere one tmrtner api^ied tnidt mcmey in th^ 
partnership business, with the priTity of his qopart* 
tier, and the trustee on the dissolution of the part- 
nership undertook to pay the joint debts, the whole 
johit effects being assigned over to hitn, it was held 
tiiat both partners were notwithstanding liable to 
make good the trust money (i). 

And where money was paid to one trustee 00 
account of the trust fund, and he lent it to his co« 
trustee on note, and both became bankrupt, the 
debt was ordered to be proved under both com- 
misidons (0* 

But where the' money is so applied to partneiv 
ehip uses, without the knowledge of th4^ other 
partner, the debt can only be proved against 
the separate estate of the parttier who so applied 
it (11). 

As wh^re one of two partners was chosen as* 
sigtiee of a baukrupf s estate, and applied trust 
ttoney which he received aft assigtiee to the pay-* 
iient of partnership debts, and afterwards a joint 
commissioii issued against him and his copartner, 
the advent assignee of the former bankruptcy was 
aol aOowed to prove the debt i^rainst the joint 
estate, for th^e was no privity of contract between 



* I r 



(4) Smith V. Jameson^ 5 T. R. 601. 
(0 Keble V. ThompsoTL, 3 Bro. C. C. lis. 
(tt) Ex parte Apsey^ 3 Bro. C. C. iQs* ^^ P^rte Hcaton^ 
Buck, 386. 
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the partnership and the person, to whom th^ mptiejr 
belonged ; viz. the solvent assignee, (*r). 

Where there is a change in the members of a 
firm, the courts seem to favour the. adoption bj; 
the new firm of the debts of the old firjii(j/r^. 
Thus where new partners were admitted in^O/a 
firm, and it was agreed with the consent of tbe 
new members, that the debts due to the old firm 
should form part of the capital of the new firm,: 
and that the new firm should pay the debts due- 
from the old firm, it was held that the creditors of 
the old firm might prove as joint creditors against 
the- new .firm under the bankruptcy of the new 
firift (js). But the mere agreement between^liie 
partners themselves cannot, give this right to the 
creditors, unless t}i^y also assent to the agreemient : 
as where a trader entered into partnership, with 
another perspn, and it was agreed that die trader's 
stock should be brought ioto the partnership! and 
that ceftaiii debts due from the trader .before the 
formation of the partnership should be ps^d (fP>^ 
the joint fundS: ; on the bankruptcy of bodi, iit ?¥a& 
heldtbat a separate creditor of the trader, who ha4 
not assented r to the ; above agreement- be.£9)9e. thf^ 



^syExparie^Jpsey^..^ Bro. 265. _ 

(y) Ex parte Jackson, i Ves. 131. Ex parte. Peek ^ 6.Ves, 
602. 

. {z). Ex parte FeelCj^Q Ves. .602. . Ex parte Bingham,. Co. 
B. L. 565. Tn re Staples, ibid. 
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» 

binkiuptcyy could, not come on the joint est&tei 
merely by virtue of this agreement between the 
partners themselves(a).. * 

If a trader indebted on bond takes a- person 
into partnership, and interest is paid, on the bond 
by the^ partnership^ it seems that the debt may be 
proved, as' a joint debt. (A)., 

If different firms unite^ together in a single 
joint speculation, and become bankrupt, and there 
is no joint property of the different firms, a joint 
c»reditor. cannot prove against the joint effects' of 
tibe minor firms, but must prove against the estate 
oC each member of the different firms (c). 

It has been held that if a joint creditor pro- 
cseeds to outlawry against two of three partners, 
lus:d'ebt does not become separate, and clinndt be 
proved against the separate estate of the third 
partner, although such partner has given a sepa- 
rate C6g*/20t;2< in the action. in which his copartners 
were oudawed {d). 

VIII. Creditor^ both joint and separate. 

It is settled that a creditor who has both a joint and 
separate security for his debt, either by the same 



•dkfak 



(a) Ex parte Williatns, Bucky 13. Est parte Freeman, Bucky 
47^,. Ex parte Fry ^,1 Glyn&' James, 96. 

(b) Ex parte Jacksotty 1 Yes. 131. Smith v. Smithy 5,Ves^« 
^: 

(c) Ex parte Wykcy a.Ro8e,%373.- 

(d) Ex parte Dunlop, Buck, 253. 
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or by different instruments, must elect whetlier he 
will prove against the joint or the separate estate (e)» 
Thus where a ^creditor has ti joint and several 
bond, under a joint commission he must elect 
against which estate he will prove (f). 

Where two partners gave a joint and severed 
bond to a third person, who afterwards became 
indebted to one of them, and the other partner 
becoming bankrupt, the obligee proved the bond 
under the commission^ and tiben brought % joint 
action against both the partners, the bankrupt 
pleaded his certificate, and it was held that ai 
the obligee had elected to proceed severally by 
proving the bond under the separate commission^ 
he could not be allowed to bring a joint action on 
the bond, but must proceed against the solvent 
partner alone (^). 

B^t where under sepamte commissions agt&ins^ 
three of four partners, an order wati made allow-^ 
ing the joint creditors to prove under the com- 
mission of one of the three, and a joint creditor 
proved under one commission, and sued all the 



(e) Bx parte Rtndandson^ 3 P. Wms. 405. Ex parte PoT' 
minttTf 1 Atk. g8. £r parte Baaksy ibid. io6. Et parte 
Bondf ibid. 98. E» parte BetaUf 9 Vei. 223. E» parte 
BevoHj 10 V^s. 107. 

(/) Ex parte Rffwlandsony 3 P. Wms, 405, Ex parte Hm^ 
15 Ves. 4. Ex parte Bank$^ 1 Alk. io6, 

(g) Bradley v. Millar^ i Roee, S73. 
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partneM for the same debt, and arrested one of 
the bankrupts nnder whose commission he bad 
not proved, it was held that the proof, against the 
^tateof one was not an* election within the mean- 
ing of the statute, so as to prevent the . creditor 
from proceeding by action againlit the others, and 
therefore that the bankrupt arrested was not en^ 
titled to be discharged out of custody (h)* 

If a creditor takes a draft from one partner, as 
a collateral security for his joint debt, he may 
elect whether he will prove against the joint ot 
separate estate } but if he takes such draft in dis* 
charge of the joint debt, he will not be entitled 
to an election, but must prove against the sepa<^ 
rate estate of that partner from whom he took the 

draft (0. 

If a person sells goods to one partner, and re- 
ceives their joint note m payment, he n^ay ftoyt 
^^tnst the separate estate for the goods sold, but 
if he takes a bond he is not entitled to elect (A). 

Where one partner, with the privity of his co- 
partners, applies trust money to the uses of the 
firm, the cestui que trust may elect to prove against 
the joint estate, or the separate estate of the 
trustee (/); but if the other partners were not 



(h) Young V. Ghts, 16 Emt, S5d. 
(t) Em parte Baxfyj Moot, on Part* 2034 
Ik) Bit pane Seddtmt I Cox, 49. 
(/) Ex parte Watson^ 3 V. ic B. 414. 
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aware diat .the trust mdoey had been wrong&iHy 
applied to their use, the debt cannot* be prov^ as 
joint (fh). 

So if a partner applies money which he has 
received as assignee under a commissicm to the 
uses of the partnership, with the privity of his 
copartners, the sum so applied may be proved 
against either estate (n).^ 

Where on a dissolution of partnership it was 
agreed that the continuing partner should pay the 
joint debts ; on a subsequent joint commi^sioa 
against the firm, it was decided that the joint cre- 
ditors, not having accepted the continuing partner 
as their sole debtor before the act of bismkruptcy, 
were not entitled to prove . against the separate 
estate of the continuing partner (0). 

But it is said that this decision was overruled 
upon appeal (p). 

Where a firm adopts the debts of one partner^ 
or of an old firm, the creditor is entitled' to eleet 
whether he will proceed against his original 
debtor or against the firm (q). 

And where the separate creditor of two part* 

(m) Ex parte Jpsey^ 3 Brp. 265.. 
(n) Smith v. Jameson^ 5 T. R, 601. 
(0) Ex parte Freeman^ Buck, 471. 

(p) Mont, on Partn. 204, Mont. Dig* of New Decisions 
Bankruptcy, 2d part, 71 ; 3d part, 126. 

iq) Ex parte Chwes, 2 Bro. 595. Ex parte Jpsey^ 3 Brow 
255. 
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netfs takes tiieir joint security for his debts, he may 
prove on^ the security against the joint estate, or ' 
may proceed on the separate debts (r). 
* A creditor who has made his election againist 
which estate he will prove, is entitled to his sharie 
in the surplus of the other estate, when the cre- 
ditors of diat' estate are paid in full(^); but he 
will' not 'be allowed any preference to the other 

joint creditors (0* 

A cMditor possessing a right of election ^itl ' 

be^aliowed time to make his election; and it 

seems he need not e3ect until the assigriees have 

.a {bnd sufficient to inake a dividend (u). 

; Wh^e the parties were assignees, and had a 

fii^cient fund to make a dividend, they were 

ordered to elect in six weeks (.r). 

lU'Sbme cases a creditor who has proved against 
one estate will be allowed to withdraw his pro6f| 
and, on refunding his dividend, to prove against 
the other (y). 

If a' joint creditor issues two*' separate com- 



(r)' Ex parte LiM, 7 Vjbs. 593. 

(«) Ex parte Banks, i Atk. 107. 

(0 Ex parte Bevan, 10 Ves. 107. 

(11) Ex parte Romlandsonj 3 P. Wins. 405. Ex parte Bondy 
I Att 98. Ex parte ButUn^ Co. B. L. ^50; Whistler v. 
Webster, 2 Ves. 370. 

(x) Ex parte Butlin, Co. B. L. 250. 

(^) Ex parte RowlandsoUf 3P. Wms. 405* Ex parte Mas^ 
son^ 1 Rose, 159. 
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mifi^iots against two immbard c3f a firm, and tdkes 
a dividend ftotn the joint estate under one of th0 
commissionSi not knowing that he was entitled to 
prove against the separate estate nndet the o£her 
commiasiony he may withdraw his proofs and, on 
refunding the dividend, may prove as a separate 
creditor under the other commission (jr). 

Wh^a a creditor hea once dected he cannot 
change his proof, when by so doing he will die^^ 
turb a dividend made nnder the other estate (a). 

And a creditor who has proved against o&4 
estate niust make known his intention to abandon 
his proof, and to proceed against the other eBtKte^ 
before a dividend is declared of the former estate, 
for were he allowed to withdraw his proof aiWf 
the dividend, the other creditors would be prO'^ 
judiced as to the amount of the dividend which: he 
had received, not being distributed (b). 

And it may be laid down as a general rule, that 
wherever a waiver of his proof would interfere 
with the intere^ of other parties, the creditor will 
not be allowed to withdraw it(c). 

As if after having proved against one estate he 

signs the certificate, it seems he cannot alter his 

----- ^.■.. ■■-. |. ■ ^ " iiii 

. (a) Ex parte BelMt, Bock,- 7 ; and 3 Rose, 36^. 

(«) Ex parte BeMy^ 13 Vrt% 70. JB* parte Adam^ I*V. 
& B. 495. 

(6) Ex parte Hwband^ 5 MacM. 419. Ex parte Bentky, 
js Cox, aid, 

(c) Ex parte Solomm^ 1 Glyn & James, «5. 
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proof (d): but therdeeisioiiB cm this point appear 
to differ ; for in another case, after the creditor had 
proved against one estate, and signed all the certb 
fieates, he was allowed to elect (e). 

A joint and separate creditor, who sues ont 
«k separate commission against one partner, and 
|>roYes his debt under that commission, may, if such 
separate commisnon is supoveded in consequo^e 
of a subsequent joint commission, elect to proYt 
ftgainst the joint estate, and may elect from which 
estate he will be paid the costs of the super*' 
sedtas(f). 

In some cases a creditor, possessiilg both a joiivt 
and separate security, may prove against both 
estates. But it seems necessary, in order to entitle 
the creditor to such a privilege, that there should 
be distinct trades carried on by the difierent pa^^ 
ties, and that it should be shown he was ignorant 
that his separate debtor was also jointly liable 06 
tile joint security {g). 

Thus where a bill is drawn by one member ^k 
firm, and accepted by the firm, if the creditor t^es 
the bill without notice, and is not aware that ihk 



^^i^*«>»MM>aia«h>^i^M_aiM4i«^b^^^Mai*'HiM^kaik^-^k**^ 



(cO Ex parte Knoit^ 1 Mont. B«L. 244. 
- 4^)-Emfairi€ Biggf MoBt< en Part* soS. Ea partt Atkimmy 
id. Q07. 

(J) Ex parte BrwDH, 9 Ro«e,433; and 1 V.& B. 60. 

(g) Ex parte La Forrest , Co. B. L. 266. Ex parte Benson, 
ib. 368. Ex parte Bigge^ 2 Rose^ S7« 
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drawer is a- member of the^ firm, he may prove 
tiigainstithejoint estate of the acceptors, and against 
tiliev separiite estate of the drawer (A) : so a bill 
drawn by the firm, and accepted by one of its 
ihembers, may be proved against both estates, if 
ttie holder was ignorant of the jbintliability of the 
drawers and acceptor (i) : but iii both the foregoing* 
'eases distinct businesses were carried, on by the 
respective parties. 

But on a petition by the holder of a bill drawn 
by one partner and accepted by the firm, to be ad- 
mitted to prove against both estates, it was held that 
4toe petitioner,: having had: notice that the drawer 
was a^ member, of the firm, was not entitled to.a 
double proof (i). 

Where however the drawer is not jointly liable 
as« acceptor also^ the fact that the payee knew that 
they were connected in partnership, will not de- 
prive him of his right to prove against both estates-: 
as ^here a bill was drawn by one partner, who 
/tarried on a distinct trade, upon and accepted by 
two others, who also carried on a distinct trade^ 
^md given in payment for goods supplied to four 
on their joint account, three of whom were the 
drawer and the acceptors above mentioned,Jt was 

(fi) Ex parte La Forrest , Co. B. L. a66. 
T > (f). Ex parte Adam^ i V. & B. 493. . 
(Ji) Ex parte BiggCf . 2' Rose, 37. 
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determined, that the holder could prove under 
a commission of bankruptcy against the acceptors^ 
and also under a commission of bankruptcy against 
the drawer ; for the mode of payment accepted by 
the vendor of the goods, was a bill payable ' to 
himself^ not drawn, on the partnership, but on per- 
sons forming: another and distinct house (/). 

IX. ^Proofs between Partners under joint 

Commission. 

It is established that one partner cannot pro ve^sn 
debt due to him from. the firm, in competition wi& 
the joint, creditors ; but. when all the joint and ae* 
parate debts are paid under a joint commission^' tljKB 
partners ^may be creditors on each other ;> and the 
credi1x»rs on the jdnt estate ara entitled to interest 
arising subsequently to^the date of the commission, 
in preference.to' a debt due frojn one partner to ]^i$ 
copartner (m). 

Where a joint commission issued against two 
partner^) and a separate .commission against one 
of them, it was held that the ,assigne€»s. under .the 
separate commission couJld , not be admitted * as 
creditors .under the jointcommissi(Ki, to prove^'the 



. (i) Ext parte Wenslay^ aV. & B. '254;- and 1 Rose, 441 ; 
andsee Ex. parte -Bank of- England^ 2 Rose, 8?.- 
(w) Ex parte Reevcj 9 Ves. 588, 
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Wftpunt of a sum brought into the partnership by 
ihf^ baakrupt» against whom the separate ooniiiiis*» 
fipi^ issued, beyond his share (n)» 

AiQd where two members of a firm of bankers 
fstrribd on a aepa^ate tiude as ironmongers, and 
laon^y wa6 procured on the credit of the indossG^- 
ment of the minor firm» and lent to the Izxger finot^ 
it was held that proof could not be admitted s^ainst 
the larger firm in behalf of the minor firm (o). 

It was however held in a former case, that the 
aeparate creditors of a bankrupt pariuer mi^it 
prove the amount (d a loan advancted hf tkeir 
debtor to the partnership, as a debt against dbdt 
joint ei^tate (p) ; but this decision was subset 
quentiiy overruled (qX ^^^ ^^ latter decimonahavf 
ainee that time been frequently confirmed (r)u 

In <^a9e9 of fraudi however, this rule wiH no* 
Itpply ; aa if the separate pr<q»efty of oms partner 
is applied to the partnership uses, without the 



^■<i*ip#— ^*—AA I I w « 



(ji) Ex parte iurrett^ Co. B. L. 503. £x parte Parker^ id. 
Mi. Esf piartt Frkt, id. tUd. Et patfe Grilt, i4. ibid. 

. , (p) JEa^ partp Hnn^r^ \ Atk. 903. tk patU Dfd^, dt«d 
id. ibid. 

XqJ Ex parte Lo^^ 1 Ves. 166; add Co. B. L. 505. 
. .(r) JExfart^ Reece^ 9 Ve8.599« Eg petrtt Adams, i Rose, 

305* Ex parte HarrHf 4^. 438* £r jpar^« Harris, 2 V. 1^ B; 

212. 
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aathofitir cf that ptrtner» either express or imirfied; 
the amount may be proved as a debt agaiost the 
I joint estate (j). 

Where one of two partners was a dormant part^ 
nety and the joint creditors under a joint commis^ 
aion proceeded against the separate estate of the 
ostensible partner, and by resorting to that sepa* 
Mte estate produced a surplus of the joint estate, 
it was held that the separate creditors of the OBtmx* 
aible partner had a lien on such surplus to the 
oteart Aat the funds of their separate debtor had 
been diminished by such application in payment 
of the joint debts (t)» 

A partner in a fiim of bankers, who had taken 
up the notes of the firm, after getting his certificate^ 
has been permitted to {Nrore against the joint 
estate (f<). 

. Where there are minor partnerships, and distinct 
dealings between the different houses, and all the 
%n)s become bankrupt, a debt due from one firtn 
to the other may be proved in the same way as if 
the dealings had been between strangers (x)« And 
where the same parties carried on two distinct 

(«) Ex parte YongCf 3 V. & B. 31 ; aod 3 Rose, 40. Ex 
parte Ctut^ Co. B, L. 506. 

{() Ex parte Reed^ a Rose, 84. 

(tt) Ex parte AtkinSf Buck, 479. 

(x) Ex parte Bing^ Co. B. L. 538. Ex parte Freetnan, id; 
ibid. Ex parte Hargreaves^ 1 Cox, 44a. Ex parte St, Barbe, 
H Ves. 413. 
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VidcgatdiffcTiMitplacesyaad under diffeaept iim>itti»^ 
dft^ concerns were kepttotally distinct, and or^gHlfr 
accounts were opened between the houses^ and.ia 
^onend both- concerns .were conducted as.if *.tl^ 
proprietors^ of each .concern had heea diffeneut %Pfd 
distinct persons ;. on a joint . oommission. jagajo^rf: 
ooe firm, it was held that the. other firm.oou^ 
pro?9e - against the joint estate of the . bankfv^ 

But if tjie trades are - not perfectly, diftinctt 
proof cannot be admitted by one firm again&t the 
other («). 

When all the creditors are paid in fullyvOiie 
.pai^er may prove a debt. due to .him.&cun.tl)e 
joint estate (a). -.,..> 

tl^here on a dissolution of pactnership.theioan^ 
tinuiug partners covenanted to discharge %1L Hj^ 
jpint debts, it wasiield that.the outgoing.. paitoer 
might prove under a joint commissbn the ^g^mit 
f of debts which ..he had been, compelled .tq^p^ 
laij^sequont* to the dissolution {i). >. ... /^ 

, p Where one of tiiree. partner^ retired fro^.j^ 
J^psjp9ie99^vand. sj^igned all his shase ia t|ie;f fpf^ 
igin receiving the balance due to. him,, and hejifig 

'.■*'*?' = — ' ' ■ ' » " t" " \' ij j i iLi 

in) -^ parte Johns , Co, B. L. 53^_ 

(z) In re Skakeshafty cited in Ex parte St.Barbe, ii yes. 

{d) Ex parte tteevcy 9 Ves. 589. 
' (h) Parker vl RamAotiom, 3 B,k C. isy. f • 
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iiideifiaified . by the remaining partners, and aiM* 
tiier person as surety, from all outstanding debts ; 
the continuing partners subsequently became 
bankrupts, and the retiring partner being arrested 
for partnership debts, petitioned that the specific 
*^tock and debts of the old partnership might be 
applied in satisfaction of the creditors of the 
former partnership in preference to the creditors 
of the new firm, the court dismissed the petition, 
but gave the petitioner leave to file a bill (c). 

X. Certificate under joint Commission. 

The certificate under a joint as well as under 
a separate commission, discharges the bankrupt 
from all debts both joint and separate (d). 

Where a joint certificate had been duly signed 
by the creditors, and one of the bankrupts died 
before the commissioners certificate of conformity, 
but the commissioners afterwards certified that the 
bankrupts had conformed, and that the deceased 
bankrupt died without having made the usudl 
affidavit of conformity, the Chancellor,, on the 
petition of the surviving bankrupt, ordered the 
joint certificate to be inserted in the gazette, as 
the separate certificate of the survivor, and to be 

(c) Fell^ tx parte f lo Ves. 347. 

id) Ex parte Yak, 3 P. Wms. 23. Tatsi v. Mat$eif, 
1 Atk 67. Honard v. Pook, Daviet, 431 ; Woolrych's Law 
of Certificate, 85. 

R 
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aHowed and confirmed as such separate certificate 
if ^o cause were shown to the contrary (e). 

XI, Allowance under Joint Commismn. 

A PABTNER under a joint commission is not ea«- 
titled to a double allowance, one an respect of 
the join$> and another in respect of lus separate 
€state (f). 

And if a bankrupt ha^ not paid ten shillings in 
the pound to bolh joint and separate creditors, he 
is not entitled to any allowance {g). 

One partner may be entitled to an' allowance 
under a joint commission, although the oth^ 
partner is not entitled to any allowance ; for it is 
enacted, that ^^in all joint commissions under 
which any partner shall have obtained his certi* 
£cate, if a sufficient dividend shall have been 
paid upon the joint estate and upon the separate 
estate of such partner, he shall be entitled to his 
allowance, although his other partner or partnem 
may not be entitled to any allowance (A)." 

XI I. Superseding joint 'Commission. 

It is enacted, that ^^in every commission against 
two or more persons, it shall be lawful for the 

(e) Ex parti Currie^ lo Ves. 51. 
(/) Ex parte Bate, i Brown, 453. 

ig) Ex f arte Powell, 1 Madd. 68. Ex parte Stika; t Atk. 
ao8. Ex parte farlow, 3 V. & B. 40^. 
(k) 6 Geo. IV. c. 16, 8. 129* 
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Xiord Chancellor to supersede fiucli commission w 
to one or more of such persons, and thd yalidify of 
such commission shall not be thereby affected as 
to any person as to whom such Commission is not 
ordered to be superseded, nor shall any such 
person's certificate be thereby affected (i)." 

Where one of a firm is dead at the time of is« 
suing a joint commission« it ^eems that such com* 
mission is ¥oid (k) ; but after the bankruptcy has 
been found, a joint commission does not abate by 
the death of one of the partners (/). 

« 

XIII. Joint Commission against Part of a Firm. 

A COMMISSION may issue aga.inst part only of a 
firm; formerly to support a. joint commission, it 
was necessary to include all the ostensible part- 
ners (ni)^ and therefore unless they all committed 
an act of bankruptcy^ separate commissions must 
have been sued out against each partner that had 
committed an act of bankruptcy. Therefore, if one 
partner had been an infant (/i), or a lunatic (o), or 

(1) 6 Geo. IV. c. 16, 8- 16. 

(A) Beadey v. Btasky, 1 Atk. 97. Warrington v. Nortonf 
Fom 184; I Vcrn. 154- Ex parte Beale^ 2 V. & B. 29. 
. (0 Id. ibid. 

(fit) Mien V. Doxmes^ 3 Cook, 7 ; and Willcs, 474. Ex parte 
Hendenon^ 4 Ves. 163, Ex parte Bcnfield, 5 Ves. 424. 
• (ii> Ex parte Henderson^ 4 Ves. 163. Ex farte Layton^ 
^ Yes. 434* .Ex parte Hardwiclce, ibid. . 

(0) Ex parte BaranSy 6 Ves. 601. Ex parte Laytont 6 Ves. 

434- 
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an unce^fiicatdd bfti)l:rupt {p)y a joint commiamn 
could not have been supported; but it has been 
t«oently enacted, ^*that any cfeditor or creditdr^ 
whose debt or debts is or are sufficient to entitle 
him or them to petition for a commission against 
all the partners of any firm, may petition for ^ 
commission against one or more partners 'Of such 
firm, and every petition issued upon such petition 
shall be valid, although it doe$ not include HI the 
partners of the firm (y)/' 

It is not necessary to go through the proceedings 
under a commission against part of a firm, ^ey 
are in most cases the same as in a joint commission 
against the whole firm; and the rights of the 
assignees, and. of the solvent partner, are the «ame 
as in a separate commission against one partoef 
only. 

It must however be observed in this place, that 
if after a commission has issued against two or 
more members of a firm, another commission 
issues against any other member of such firm, the 
latter commission must be directed to the coiia*- 
n^issioners to whom the first commission was 
directed, and the effects under the latter commis«^ 
sion niust be assigned to the assignees chosen in 
the first commission ; and the proceedings^ under 

the latter commission will be stayed, and such 

- 

(p) Ex parte Martin^ 15 Ves. I14. • 
(g) 6 Geo. IV. c. 16, 8. 16. 
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laibter commission will be annexed and fornt part 
ol tbe first commissiou, without affecting the vali** 
difty of the first commission : but it is providedy 
that the' Lord Chancellor may direct the latter* 
commission to be issued to any other commis-^ 
sionerSy or that it shall proceed separately, or in 
conjunction with the first commission (g). 
' If a. commission of bankruptcy issues- against 
two of three partners, and the solvent partner is* 
compelled to pay the partnership debts, he caa; 
only prove one third of the amount against the 
separate. estate of each of the bankrupts (r). 

XIV. Of the Co-existence of tm diffa*ent Com- 

mimons. 

Two oommissioBS cannot subsist at the same time 
against the same parties. 

* When a joint commission has been issued- 
against all the partners, a separate commission 
cannot be supported against any one of them, so^ 
Icflbg as the joint, commission continues in leg^ 
opetation, for .the whole prpperty, both joint a^d 
separate of each partner is vested in the as- 
signees (^); but where a joint commission has^ 

' iq) 6 Gea. IV. ci 16; s. 17. 

<r} Ex parte Wation^ Buck, 450. Ex parte Smithy ib. 493. 
£x parte Hunter^ ib. £5*2. 

(«) Warner^ V. Barber j a Moore, 71; 8 Taunt. 176.* Ex 
parte BulkUj 1 Rose, 136. 

R3 



24^ OE A DISSOLVTION 

been issued, but never acted on, or saperseded^ T 
such commission, not being in legal operation^ 
does not invalidate a subsequent separate com- 
mission^ for ' no property passes under a commis- 
sion unless followed by an assignment (t}^ 

Where a joint commission issrued against two' 
partners, and afterwards two separate commis- 
sions, the Lord Chancellor would hot allow liie 
ai^ignees under the separate commissions to sue 
at law for the separate estates (u). . 

Formerly bbth a joint and separate commission 
were allowed to subsist together (a:*) ; but this 
practice has been entirely done away with by a 
series of uniform decisions condemning such 
practice.(^). 

That commission which first issues is the legal' 
commission (^). 



>*mtm 
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'(/) Warner v. Barber, ^ Moore, 71; 8 Taunt ii6. ' Ex 
parte Bulkuy 1 Rose, 176. 

(u) Ex parte Cooker 2 P. Wms. 500, 

' (a?) Butts V. Bilke, 4 Price, 241 ; S. C. a Rc^, 171,' nl* 
i^ parte Bumelly Cooke, 532. Ex parte Cridhnd^ 3 V. & B^ 

(y) Ex parte Cooke, « P, Wms, 50Q. In re Simpson^ 
1 Atk. 137. Ex parte Munton, 1 Beam. 6o. Ex parte Mar* 
tm^ 15 Yes. 115. Ex parte Rhodesy i5Ves«530. Ex parte 
Crewy 16 Yes. 237. Ex parte Leee, 16 Yes. 4^. Efg parte 
Mason, i Rosej. 426. 

(z) Ex parte Proudfoot^ 1 Atk, 252. Ex parte MusUon^ 
I Y. & B..64. Ex parte Crew, 16 Yes. 237. E^ parH l4€Sf 
16 Yes. 476. Ex parte Pachelort a Rose, 26. 
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If tiierefofe a sepaijite coflinu£tsio& has issued, ■ 
asid is in legal operation, a subsequent joint como 
mission is bad ; but it is no ground for siiper-i 
seding a joint commiuion in this countiry, that a 
prior separate commission has issued against one 
of the partners in Ireland (a). 

Ehit in some instances a joint commission may 
be supported notwithstanding the existence of a 
prior separate commission (&) ; and the Lord. 
Chancellor, by superseding the separate commis- 
sion, may make a subsequent joint commission 
valid (c) : as if it appears for the benefit of 1^ 
bankrupt's estate, or that it will best answcf the. 
ends of justice, or that it can be done without 
piejudice to transactions under the first commis'? 
sion, or that it is required for the more conve- 
niently distributing the partnership funds, the 
separate commission will be superseded (d). 
. It is provided by a modem Act of Parliament, 
'^ iSxBt if after a commissicm issued against two or 
more members of a firm, any other cbmmissiovt/or 
commissions shall be issued against any other 
member or members of such firm^ such oilier com->: 



•^•- 



(ft). Mx parte Cridkmd^ sS08e^L64; 3 V.& B.94. 

(h) Ex parte Hardcoitlej \ Cox, 397. 

(c) Butti V. BilkCf 4 Price, 997. . 

(ji) Ex parte CreWf 16 Ves. 237. Ex parte Lees, 16 Vies. 
476. Ex parte Rawamy l Btom. 160. Ex parte JPachtldrf 
2 Rose, 26. In re Colbeck^ Buck, 53. 
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loilt^iaxi or oommissions shall be directed to tfae 
commissioners to whom the first commissicm was 
directed, and immediately after the adjudication 
imder such other commission or commissions, the 
commissioners shall convey and assign all the 
estate real and personal of such bankrupt or 
bankrapts to the assignees chosen in the first 
commisaon ; and after such ccwTeyance, all sepa- 
rate proceedings under such other commission or^ 
commissions shall be stayed, and such cammis^ 
sioa or commissions shall, without afie(^g the 
validity of the first commission, be annexed tp and 
.form part of the same ; provided that the Lord 
Chancellor may direct that such other commission 
Of cpmmissions be issued to any other commis- 
sioners, or that such other commission or com^ 
missipns shall proceed either sq>arately or in 
conjunction with the first commission (e)." 
. If there are inferior partneiships between some 
of the partners, and different commissions, the 
courts will, in general, support the commission, 
which includes all the partners (f). And where 
a separate commission issued against one of 
three partners, and afterwards a joint commission 
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(c) 6 Geo. IV. c. 16, 8. 17. 

(/) Ex parte Bonbonus, 8 Ves. 540. Ex parte Masw$ 
1 Rose, 427; 1 Beames, 160. 
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against two, the first commifisioa as being tht 
least extensive was superseded (gr). 

It is BO objection to the superseding a separfitt^ 
oommission) that a prosecution has been iiistitnted' 
against the bankrupt for not having surrendered 
under the separate commissioni if the neglect to 
surrender appears to have been from a mistake a» 
to the legality of the co^imissian, and without 
any fraudulent intent (h). 

Bat iC^the bankrupt has no such excuse fw not 
having surrendered under the separate commiii* 
sion, and i6 exposed to a capital indietn^ent, the 
separate commission will not be superseded solely 
fbv the convenience of a joint one (i^. 

It forms no objection to the superseding a sepa-. 
rate commission, that a separate creditor to a 
laige amount will be excluded from voting in the 
choice of assignees (k). ' ' 

It a appears that the joint cbmtnissioa cciniibt 
besupported, the separate commission will not be; 
superseded (/) ; and if there are no joint efiects, a 
prior separate commission will not be superseded 
in behalf of the joint creditors {m). 



K III I l'» 



(g) Ex parte Smithy 1 Glyn & James, 2^^. 
(4> £» ft^te La/tender J 18 Yes. \%. 
(t) Ex parte Uoherti^ a Rose, 378. 
(it) Ex parte Fachelor^ 3 Rose^ 26I 
(/) Ex parte Roberts^ l Mad. 72. 

(m) Ex parte Rovdanisonf i Rose, 89. , Ex parte Wheeler^ 
1 Buck, 36. c 
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: It seeiBis that the banbraptcy must be fa«^ 
under the joint, commission, bef(»pe the^ s^pamte, 
eommiasion can be superseded (»)• 

If the joint commission 4oes not issi^ until wk 
months after the separate compussion, and &e, 
bmkrupt's; oertificate under the separa(;e com^lis^ 
sion has been signed, the separate commi^sioA 
will not be superseded (o)^ But if there was 9njr 
fraud in the separate commission, it may be sur*. 
perseded by the creditors under a joint commjs- 
sioUy although the certificate un^jc the former' 
commission has been allowed after pet^tipping to 
stay ity and although the banklrupt pai^er has 
established himself in a new trade :(/') ; and if it 
appears that the bankrupt has not givep at ftdl 
account of Ate debts^due to* his est^tte, the coiii^. 
will direct .an inquiry . whether there km. been any 
fraud ^j'j. 

: Where there are eircumstaniees which fender 
ibe supersedii^ tibe legal jcommisak>n inexpedient 
the court will ordw the comimission and the pro* 
ceedings to be deposited with the secretary oC 
bankrupts, and. not to be produced without the 



(n) Ex parte Gardner, i V. & B. 74. 

(0) Ex parte Rowlandson, 1 Rose, 416. Ex parte Cutten, 
Buck, 69. 

ip) Ex parte Pookf 2^ Cox, Q27. 

iq) Ex parte Giltamf 2 Co3^ 193. 
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Chttitellor's ordef {r} : thva where the bankrupt's 
ceitifieate has been signed by the commissioners 
under the legal commission (^), and where there 
have been sales under sUch ccMnmission, such 
order has been made (/)• 

The petitioning creditor under the separate com7 
mission cannot be compelled to attend under the 
joint commissioni in order to prove the act of 
bankruptcy, for he cannot be forced to give evi-* 
dence that will destroy his own proceedings (u) ; 
ndv 10 he beuad to supersede his commission, be- 
d^use a separate commission has issued (of) ; and 
he wiU bq eptitled to his coats, unless the separate 
comonsilioii was taken out against good faith (y). 
! If d, joint commission issues against a firm of 
twi^^ membc^s^ ai^d subsequently a joint commis* 
3Jiia * agaJBdt a fifxa of four members, including 
thi^ two against whom the fcHrmer commission has 
issued ; and afterwards sq[>arate commissiops. ate 
issued against the two, who were not. included in 
the first commiasion, on the ground that the com- 

. (r) Er parte Thtmtptwh t Hose, d85. Es parU Tobm^ 
1 y, & B. 308. Ex parte Rowlandsonf 1 Rose, 416. Ex parte 
Masotif 1 Rose, 423 ; 1 V. & B. i6o« 

(b) Id. ibid. 

(0 Id. ibid. 

(ti) Ex parte Stone, 1 Glyn & Jameis 7. Ex parte Gardner f 
1 V. & B. 74, 

(x) Ex parte Brown, 1 V. & B. 60 ; 1 Rote, 433. 

(y) Id. ibid. 



25^ or A DISSaLUTIOH 

mission against the- foor is Toid; and tke pe^ 
tioning creditor under the separate commissions^' 
had notice that a joint commission agauist tibe^ 
fdvF was in existence, he will be ordered to pay' 
the costs on the superseding the separate com«» 
missions (^r). 

When a separate commission is< superseded^ in 
consequence of a subsequent joint cxHnmissiony 
tbe costs are paid out of the joint estate (a)i • 

When either the separate or joint ccmnaissionr 
is superseded, the Chancellor will make sueb 
equitable, arrangements as the^ circumi^nces> of 
the caae may require(6). He will order the proofs 
taken under the superseded cotmnission- isohe 
transferred to, and received under the commissibn 
which is permitted to stand (o)* And the pro^^ 
oeedings under the separate commissioi^i which - 
Ilas^been subsequently superseded; hareibeeiir^ oar*^ 
deied to^ form a part of the proceedings under- the» 
jbint commission (i/)i 

And where diete are minor partnerships, th& 
same course will be followed : as if there aretwa 
firms, one ocnsistihg of two, aad^ another of^ four 



*■*■>. ■ 



(z) Ex parte Mason, i Rose, 423. 

(a) Ex parte Hardcastk, 1 Cox, 397. Ex parte Pachelor^ 

ip) Ex parte Rawsan, 1 V. & B. 160. 

(c) Ex parte. Upham,, 1 7 Ves. 212; 

(d) Ex parte ToUn, l V. & B. 308. 
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membenSy the two membets of di« formef liemgf 
tiko members oltbe latter firm, if a joint commift^ 
sion issues against die firm of two^ and afberwands 
another joint commission against the larger firm, 
inoluding the two members^of the minor firm, and 
moreover separate commissions issue against the 
two members of the larger firm, who were not in- 
jcluded in the first commission^ and if the two se- 
parate commissions are superseded, and the first 
joant commission against the two members is de- 
posited in the bankrupt office, not to be produced 
without order ; the proofs taken under the com- 
mission against the two, and under each separate 
commission, will be ordered to be transferred to, 
and form a part of the proceedings under the com^ 
mission against the four (e). 

Where a separate commission issued against 
one partner, and afterwards a joint commission 
against both, and the assignees under the separate 
commission obtained a verdict against a debtor of 
die firm, the court of King's Bench ordered the 
money to be. paid into court until a petition pend» 
ing before the Lord Chancellor to supersede ^e 
separate commission should be "decided (/)«^ 

XV. Separate Commmion. 
It has been already observed, that one member tff 

a firm may become bankrupt without involving 

t, ' ' ■ .K ■ ■■ I ■ .1 . II 

(e) Ex parte Mason^ \ Rode, 423. 

(/) Hodgkinson v. Traxers, 1 B. & C. 257. 
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11ieotberpaurtiieMiaabaiikniptcy(/). Ifonepart^- 
ner only commits, an aet of bankruiptcy^ asapaarate 
commission wu3t issue against him (g*). 

* - ^ • 

XVI. Tttxtiming Creditor's Debt under separate 

dmtmissum. 

It is settled, that a joint debt due from a firm is 
a sufficient debt on which to ground a separate 
commission against any one of the partners (A). 

A debt due from one partner to another win 
not support a commission, where there has been 
no balance or settlement of accounts (i) ; but it 
was thought, that had the partnership been deter- 
mined, and had the solvent partner paid all the 
debts, the commission might have been sup- 
ported (Jc). 

Where the owner of goods entered into an 
agreement with a trader, to whom the goods were 
entrusted for sale, to divide the profits arising from 
the sale, after deducting the original price of the 
goods, the interest of money, and all incidental 



if) Ante, p. 195- 

{g) BeasUy v. BeaJey^ i Atk. 97. 

(h) Ex parte CrUp^ 1 Atk. 133; Dayjes, 460 ; and Willea, 
467. jPx parte Elton, 3 Ves. 338. Ex parte Ckandkr^ 9 Vea. 
35« £r por^ff Ifa//, 9 Yes. 349. Ex parte Dewdna/f 15 Vea. 
499. Ex parte LavendeTf 18 Ves. 19. 

(t) Ex parte Nokes, ft Mont. B. L. 148. Ex parte Moberky^ 
Mont, on Partn. in notes, 63. 

(*) Id. ibid. 
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expenoes, and after the sale and af^ropriation of 

die profits the trader was indebted to the owner 

ef the goods to the amount of more than one 

hundred poundsi this was held to be a good peti* 

tiomiig creditor's debt(/)- 

» 
XVIL Assignees under separate Commission. 

Itrisenactedy ^* that in all ^mmissions against one 
or more of the partners of a firmi ^ny creditor to 
irfaom the bankrupt or bailkrupts ii or are int 
debted jointly with the other partner or p^tners 
of the said firm, or any of them, ^hall be entitled to 
prove his debt under such commission, for the 
pmrpose only of YOting in the choice of assignees 
under $uch commission, and of assenting to, Or 
dissecting from the certificate of such bankrupt 
or bankrupts, or of either of such putposes (^)»" 

I^e assignees under a separate commission take 
all th^ sepfur^te property of the bankrupt, and all 
liis.ioitere^t in the joint property («) ; they become 
iKmnts in common with the solvent partner of 
^tbe partnership property, subject to all the rights 
<4 wch solvent partner (p) : but, accbrding to the 
' ■ — ■ — f ' ' ■ 

. (0 Marsott V. Barbery Gow. N. P. C. 17. 

(i9i) 6 Geo. IV. c. 16, 8. 62. 

(n) Ex parte Cobhaniy 1 Bro. 576. Ex parte HodgsoUf 
ir^Bto. 5. ibfrse^s case^ 3 P. Wms. 23. Boltan v. Pir//er, 
1 B. & P. 539. 

(o) Anon, 13 Mod. 446. West v. Sibp, 1 Vcs. 332. Fox 
V. Hanhuryy Cowp. 445. Smith v. De Sikaj ib. 4S§n Hague 
V. RoUeston^ 4 Burr. 2174. 
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dsetriiie of ike courts of eqatty, perhaps, widi 
equities in them vastly beyond wliat tenants in 
common have where no batikruptcy has oc- 
curred (p). 

Under a separate commission the joint pro*^ 
perty is administered as if both partners were 
bankrupts ; viz. in payment of the joint debts^(7). 

If one partner advances part of his share of l^e 
^pence of an adventure, and gives his notes for 
die remainder, which db not become due until 
after he is declared a bankrupt, the assignees are 
entitled to his full share in the profits of the ^d-^ 
venture, although the holders of the notes receive 
a dividend only under the commission (r) ; and 
the other partners cannot, by voluntarily discharge 
ittg the notes, stand in his phtce, so as to become^ 
entided to his proportion of the profits («)• 

Where it was agreed in the articles of partner- 
ship, that on a dissolution by death, notice, or mw^ 
conduct of any one of the members, the remaining^ 
partners should have the option of taking such: 
member's share at a valuation ; and by a deed, 
^ecuted subsequently, and a short time before 
die bankruptcy of one of the firm, it was declared 
that the above agreement should refer also to a 
case of bankruptcy or insolvency ; it was held that 

(p) Barker v. Goodair, 1 1 Ves. 85. D. U. Eldon. 
{^) Everett v. Backhouscy 10' Ves. 94. 
(r) Smitk V. De Siha, Cowp. 469. 
(«) Id. ibid. 



dke aiSttgnees under a separate commissioo were 
Bot bound by the deed ; and doubt was expressed 
whether the assignees would have been bound 
had the original deed of partnership contained 
such a provision (t). 

If a trader agrees to take a person into part^ 
nership for a certain period> in considei^tibn 
of a sutD of money to be paid by instalments, 
and becomes bankrupt before all the instalments 
are paid, the assignees are entitled to the instal- 
ments as they become due (u) ; but if there appeitrs 
to have been fraud on the part of the bankrupt, 
payment of the remaining instalments cannot be 
enforced (a?). 

* If one partner mortgages all his interest in the 
partnership stock to the other members of die 
firm, or to a person in trust for them, and con- 
tinues to act as a partner without delivering pos- 
session to the! mortgagee, the property so mortgaged 
is distributable under a separate commission against 
the mortgagor fjf^. 

*' It has beeti already mentioned, that, in cases of 
dormant partnership, the interest of the dormant 



i*^*teiii 



•' {i)'H^H8<m V, dreenivoodf i J. Wils. 223; and 1 Swarist. 

^(11) Jkhurst V. Jackson, 1 Swanst. 85. 

(x) Id. ibid, HamH v. Stokesp 4 Price, 166. 

(y) Ryall v. Rotbhs^ i Yes. sen. 348; and 1 Atk« 165* 
Hall y. Gume^f Co. B. L. 333. Ea: parte Standgraom^ ib, 337. 

S 
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.partner m the joipt property pf^§4 to t\m ^^ 
^iguees as the septate property of the P3tou$ibl§ 
partner (js). 

If a person agrees witU a firpn of li^n^er^ tA 
pay -bills of exchange indorsed ipto thfiir b^nk^ 
^d to receive their proniissory notes in e^changei 
fti)4 if ift piirsp^nci? of sugh s^gre^pieiftt he pay<i 
bills iptp the bjM^tk after the bwkr^ptijy qf oi|i^ 

iftember, or ftf a^y nuipl)^ of fftembers short f^f 
th§ wh^J?, the fti^signees a?e not entitled to reti^ia 
j^t^e biUp, but they may h^ reoover^d by th^ persoii 
so pj^yipg then^, p» hi§ yeiptpriftg the pro«uii»pry 
ip^^teg which were given in excha^gQ (a). 

The assignees are entitled to an ac(^ouqi.t gf the 
ptpftis Hj^d? by the splveiit pftrtaer ftufe^^qw©! to 
ibf b^nl^ruptey pf his c^partaer (6)- 

It \^m been s^iij, that the, ^g^y^eeai nmy flfiU 
jpijit prpp^rty which wa§^ m the possension pf ^ 
ba«kr^pt. partner at the time of the haukr^ptey (c)i 
b^f^ iA a fete eftfte a^ ^uofttion yim gmAn^, m 

the application of the solvent partner, tpreatrnio 
the §iBjJe, the. ^olveftt p^rtfter pffpi^iqg tP QtCCpynt 



(«) AntCj^ p. 211, «l^, 

(a) Ex parte M'Gae^ *i Rose, 376 ; Mont. B. L. note 4, B,*i 
and 19 Ves. 609; see also JEpppa^t^ ikfarfA, 2 BLqsq,. 24Q. 

(6) Cramhay y. Co^^mw, ^5 Y^ 218 j, ^n4 l J^, * Wirfk. 
(c) iSi^itM V, Siki^e^v I Eaat, 3694 ' . 
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for the bankrupt partner's share in the joint pro- 
perty (d). 

If the solvent partner i^ abroad, the whole 
estate is administered in bankiliptcy (e) ; and if the 
assignee^ under a separate comfnission seize all 
the joint property, the solvent partner being dead, 
they ooay be compelled by bill in Equity to divide, 
not only a moiety, but the whole of the joint 
effects; amongst the joint creditors (/). 

A court of equity on petition will order the 
assignees under a separate commission to keep 
distinct accounts of the joint and separate 
tttitei (g). 

It is said) that where two sepHrate toibinissions 
tssoe against two members of a firm, there should 
not be orders for keeping distinct accountd under 
both comonissions (h). 

The separate estate is entitled to be rdmbursed^ 
from the joint estate, expenoeii incurred for the 
recovery of property for the benefit of the joint 
creditors (i). 

(fi Allen V. Kilbretf 4 Madd. 464. 
' (e) Safier v, Gdodaify il Ves. 7*. 

(/) Hankey v. Garrett^ i Ves. 240 ; and 3 Bro. 457. 
itereit v. Backhouse, 10 Ves. 98. 

(g) 1 Mont B. L. 330. 

^} Ex fmrte BoUon^ Back, 7. 

(i) Ex parte Hall, 9 Ves. 349- ^ P<^^ Ackermann, 
44 Ves. 604. Ex parte Dewdneif, 15 Ves. 499. 

S 2 
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XVIIL Acts of Bankrupt after Act of 

Bankruptcy. 

It was observed on a former occasion (A:), that an 
act of bankruptcy committed by one partner so 
far dissolves the partnership, as to disable the 
bankrupt partner from binding his copartner in 
future transactions, by virtue of the relation in 
the statutes, which avoid all the acts of a bank- 
rupt from the day of his bankruptcy. 

Thus if one partner, before an act of bankruptcy, 
deposits goods with a third person for the benefit 
of one of the joint creditors, and the deposit is 
made as if the creditor .had purchased the goods, 
and after the act of bankruptcy the creditor is 
informed of the deposit, and declares his accept- 
ance of it^ such deposit is . fraudulent, and the 
assignees may reclaim the goods (/). 

If a partner, after committing an act of bank* 
ruptcy, pays money to a creditor, and a commission 
of bankruptcy is taken out against him, the assig- 
nees may recover the amount from such creditor (m) ; 
so, if after an act of bankruptcy, he indorses a 



{k) Ante, p. 161. 

(/) Hague V. Rolleston, 4 Burr. 2174; and see Thomason v. 
JVfre, cited ante, p. 203. 

(m) Tiomasoh y. Frere, lo£a$t, 418. 
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bill to a creditor of the firm, the assignees may 
recover the amount from such creditor (»). 

If an uncertificated bankrupt enters into part- 
nership, and a joint commission issues against the 
firm, the partnership creditors have no equity 
against the assignees for an account and applica- 
tion to their debts of the property used or acqunred 
in that partnership, for an uncertificated bankrupt 
can only acquire property for his former credi* 
tors (p). 

XIX. Solvent Partner. 

The interest of a solvent partner is not affected 
by the bankruptey of his copartner (j?) : it is, 
however, of importance to consider the extent of 
his right to dispose of the joint property. 

If a solvent partner, after an act of bank- 
ruptey by his copartner, sells goods the property 
of the firm, the assignees cannot maintain trover 
againist the purchaser (q) ; nor is the case altered 
by die subsequent bankruptey of the then solvent 
partner (r). 

Where one of two . partners became bankrupt, 
and the solvent partner deposited leases belonging 



(n) Thomason v. Frercy 10 East, 418. 

(0) Everett y^Backkousc^ 10 Ves. 94. 

(p) Taylor V. Fidds, 4 Ves. 396. 

(q) Fox V. Hanbury^ Cowp. 448. Anon. 12 Mod. 447. 

<>) Id. ibid. 

S3 
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tp tbe firm with a cvediti^r as a seieunly for bkl 
debt, and afterwards became bankrupt^on trorer by 
the assigneea against tbe creditor for tbe loases^ it 
was beld that he was entitled to hold t^m agiamt 
the assignees of that partner who had at the 1wi0 
not committed any actc^ bankruptcy i bi^t mbjeet 
ta th« claim of die assignees for the moie^ vested 
in then on the hankniptej of the parlnQr who first 
became bankrupt (f). 

Where one of two partners who were conntiy 
bankers became banknipt, and the holders of their 
notes obtained payment of part of them from the 
London banker, at whose house they w^re p«y- 
able^ oat of the funds in their haiids belonging t^ 
Ae country bank, and the solvent partner knowing 
of the baoikmptcj procured a defaliMr to the firm iia 
give hi» bill in pari satisfactkoi of his debt^ and 
tidorsed and detitered the sane to the defenilmis 
in payment of the lesidue of tfie nolm in dieir 
hands', iind afterwsi^ became bankrupt, is was 
hetd that the assignees' eotdd not reoocver from ikt 
defendants the money so paid to them by the Lena 
4^ bantet, nor the proceeds of such bill(iX 

Sm^ if the sahreKfc partner, aiBw Sft aet of b^nfe- 
raptey co mmitted by hia copartner,, deliveis goads, 
their joint property, to a creditor for a joint debt. 



>Hi^t— ^»« # %■ » I ■w M <<«i«iai«>< ■» »*4-^*tm^ tmfi 



(0 Harvey v. Cricketiy 5 M. & 8. 336.. 



atid Aiie&f the n^i^ees under a sepanrtite cootmis- 
sftm ^^Itist the stff tivitig partner canndt maintaiit 
ttb^^t for %he g6od^ i btit H ^it^ &6ld tbttt the Gre«» 
ditor, by virtue of such delivery by the solVefrt 
pfthb^r, became tenant in dommcto of the goods 
H^ith thef a6i^igi>e66 of the bankrupt (m). 

A p^rttifer who hlu^ £tn interetrt iii the pi'ofiti 
o<ily, and Mt id the stodk^ dSittnot transfix t^ pM^ 
peny a^ the baDiki^uptcy of the re«I dWfiiir, $4 
as to pr^dltide 1I16 fight of tlie sMign^c; (ii*). 

And a solvent pattiier catinot, afte¥ a i^eefirt Mt 
of bankruptcy committed by his copartnety inddtfde 
a Ml in the nain^ of the fitm, so te to enable thiii 
Indor^^e to redoveir en the biU, f&t ki th^ a6(^g|j(««i 
ttlie tenants in common with thei sdlv^ist pMrti^t^ 
thcr^ thiist all j6in in the inddrfiiefil^M t0 tnbke ft 
♦alidf^;. 

If after an act df bankruptcy cotntnitted hf oti€ 
partner, a joint creditor issues an execution a^Mt 
the joint effects, the assignees under a separate 
cttoitrisrioti tnay recover the gOoclir keittA hi dOn- 
sequence of such exedutiort (2:). 

If a joii&t Qfiikat itottett an stttadnxustit ag«irifillt 



•^i<^i< <-.•«. ■> < *rf ■^^ >^ 



(tt) iSmith V. drfff//, 1 iSast, 3^,6. SmiVA v. Siotes, ib. 363. 
5miVA V. Goddard, 3 B. & P. 465- 

(j) Meyer v. Sharpe^ 5 Taunt. 74. 

iy) RiimsbvHmn Ta £enn», 1 Ciinp« 279; and sed J{^#- 
bottom V. DticA:, 1 Mont. Dig. of New Deoiswnt^ IB, noteSk 

{z) In re Wait, i #a«. & Wtfkw 6o0. 
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partoersliip property, after an ac^ of baidiruptcy 
by one partnefi on a commission being sued out 
against such partner the attachment may be inva- 
lidated (a). 

But where a partnership was formed in the 
West Indies^ and one of the partners came to 
England and established himself in London for 
the purpose of conducting the English branch of 
the business, and received and disposed of the 
consignments from the West Indies and shipped 
cargoes from this country to his partners there, 
and a creditor of the firm attached joint property 
in the West Indies, after an act of bankruptcy 
committed by the partner in England, it was held 
that the assignees under the separate commission 
could not compel the creditor to refund the pror 
perty which he had attached, or to account for 
what he had received by virtue of his attach* 
ment(^). 

XX. Right of joint Creditors agoing squirate 

Estate. 

Until the passing of the late Bankrupt A«t joint 
creditors were in some cases allowed to prove 
their debts under a separate commission against 



(a) Barker v. Goodair, 1 1 Ves. 78. Bristatoy. Potts, ib,,8i, 
Dviton V. IdorrisQn, 17 Ves. 193. 

(b) Brickwood V, MUler^ 3 Meriv. 379. . 
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one partner: the practice however on this poitit 
has considerably varied at different periods ; but 
as this question is now entirely set at rest by an 
express legislative enactment, it is useless to enter 
into the detail of such practice, or its various 
changes, the curious reader who may wish to trace 
the progress of those changes, will find them 
clearly marked out in the treatises on the bank- 
rupt laws, published prior to the passing of the 
bankrupt law now in force. 

It is now enacted, that ^' In all commissions 
against one or more of the partners of a firm, any 
creditor to whom the bankrupt or bankrupts is or are 
indebted jointly widi the other partner or partners 
of the said firm, or any of them, shall be entitled 
to prove his debt under such commission, for the 
purpose only of voting in the choice of assignees 
under such commission, and of assenting to or 
dissenting from the certificate of such bankrupt or 
bankrupts, or of either of such purposes ; but 
such creditor shall not receive any dividend out of 
the separate estate of the bankrupt or bankrupts 
until all the separate creditors shall have received 
the full amount of their respective debts, unless 
such creditor shall be a petitioning creditor in a 
commission against one member of a Jirm (c)." 

A joint creditor therefore, who is a petitioning 



(c) 6 Geo. IV. c. 16, S..62. 
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ereditor Under a separate commis^idn^ may weceAve 
1 dividend equally with the bankrupt's separate 
creditor « (i/> 

The outlawry of two of three pai^er^ ftt the 
rait of a joint creditdTy will not entdsle sueh j6iM 
creditor to prore against the separate edtati$4)f tJM 
third partneir (e). Nor if such peirtner had givMi 
a separate eogfwvit in the a<5tion in whieb hid 
copartners were outldwed^ will th^ debt b«cM»9 
separate (f). 

' If the joint credifori Undertake ta sftt^ the 
daims of the separate creditors^ they WfU ba 
idlowed to prore under a separate commilisidii (g*)! 
. But it seems that a mere offer to pay 1^ it^pu^ 
tat^ debts would not be sufficient wil^K^ilt MnM 
proof as to their amount (A). 

In eased of fraud, howetver^ equity will ittt^rfeM 
in behalf of the joi»l creditors, and dltow ttketA 
to pf OTe agaimrt t&e separate estate : the qt^tida 
of fraud must be determined by the patti^bf^ 
circumstances of each case ; but if hfts be^ said^ 
that if, in either the expressed or implied tettni 
of an agreement for a partnerships therid i§ A 



((/) 6 Geo. rV. c. i6, s. 62. 

(0 Mx parte Ifmlop, Be^fc, ^5^. - » 

(/) W. ibid. 

(g) Ex parte Chandler, 9 Ves. 35. Ex parte Huhbardf 
13 Ves. 424. 
(A) Ex parte Taitt, 16 Vet. ^$3. 
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prohibition of the act^ and it is done without thei 
kaowledge^ consent, pritity, or subsequent dpfuro* 
bation of the other partnei^ before the bankruptcy^ 
wad to the intent to apply partnership funds ta 
pvivate purposes, that is primd facie a fraud upon 
the partnership (i). 

Thus where one of the partner^ took notes and 
biUs to a considerable aoiount from the shc^^ and 
^^ied them to bis own use^ the joint creditors 
were aUowed to prove against the sqmrate est4te 
of suoh partner (i). 

And if a partner draws out oMmey from the joinf 
funds, and by the entries in the books dtsguiscis 
the tiansaction, or whoUy omits and coneeals it, 
the joint creditors have a claim on the separate 
estate of such partner (/) ; but if the acting pail* 
nef^ having the entire management of the .bwinesi^ 
withdraws money for his separate use^ and openly 
enters it in the partnership books^ thia will not. be 
such a fraud as to entitle the jqint creditois to 
piove against the separate estate (m). 

Where it was stipulated in the articles of part- 
nerships that each partner should draw out a 
certain sum and no more per month ibr his 



■**• 



D. Ld. Eldon. 



(Q Ex parte Cusfy Co. B. L. 506. 

(J) Ex garte Smith, 1 Glyn k James^ 74r 

(m) Id. ibid. Ex parte Grill, Co. Bi L. 5< 
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separate use, and that the money belonging to the 
firm should be lodged in the hands of a banker in 
their joint names, but in fact one of the partners 
had uniformly lodged the money belonging to the 
firm with his own private money in the hands of 
a banker in his own name, and had b6en in the 
habit of paying and drawing out money as he 
saw occasion, and the other partner was aware of 
this mode of proceding, and kept the books, and 
was regularly informed of the amount of the sums 
received and laid out by his copartner; it was 
held that the assignees could not prove against 
the separate estate of such partner, who had drawn 
more than his share from the joint funds in con- 
tradiction to the articles of partnership, for. that 
the other partner had acquiesced in a departure 
from the articles of partnership, and by his con- 
duct conceded a full dominion over the funds to 
his copartner (n). 

Where one partner had the entire management 
of the joint concern, and took out money from the 
partnership to a considerable amount, without the 
knowledge of his copartner, who did not inter- 
meddle in the partnership business ; it was held 
that the assignees under a joint commission could 
not be admitted to prove against the separate estate 

(n) Ex parte Harris, i Rose, 130 and 437; and 2 V. & B. 



210. 



BT BANKRUPTCV. 269 

of the acting partner, without a principle were esta- 
blished which would apply to all cases, and which 
would constantly occasion the taking an account 
between the partners and the partnership in every 
joint bankruptcy. But it was said, that if the affi* 
davits had gone the length of connecting the bank*" 
ruptcy with the institution of the partnership trade, 
and that the acting partner, with a view of swind^ 
ling his copartner out of his property, had got him 
into the trade, and then taken the effects of the 
partnership into his own hands, with a view to 
bis separate creditors, it might have been dif- 
ferent (0). 

XXI. Proofs between Partne?'s under separate 

Commission. 

After the demands of all the creditors are finally 
liquidated the partners may be creditors on each 
other (j9); but all outstanding joint debts must 
first be discharged, for the proof of one partner 
cannot interfere with the rights of joint credi- 
tors (a). 

But after payment of the joint debts, any de- 
mand which the solvent partners may have for 

any engagement relating to the partnership busi- 

' ' ■■ "Ill ^—^ ■ ■ .1 I ■III 

(0) Ex parte Bation^ Co. B. L. 503. Ex parte Lodge, ib. 
505, and iVes. jun. 166; but see Ex parte Broome, 1 Rose, 6g. 

(p) Ex parte Reeve, 9 Ves. 589. 
, (q) Ex parte Ogilbjf, 3 V. & B. 133. Ex parte Taylor, 
s Rose, 175. 
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ne8S| must be satisfied before the s^ntrate creditors 
ean bate any claim on the bankrnpt's share of the 
partnership effects, for they can have no more 
interest in partnership property than the bankrupt 
himself had (r). 

If on taking the acco^mts the bankrupt partner 
proves to be indebted to the solvent partner, asid 
after paying the joint creditors there is a ssorpliis 
on the joint estate, the solvent partner is entitled 
to prove to the amount of such debt against such 
isurplus (s) ; and if the surplus is not sufficient to 
satisfy such debt, he may come on the separate 
estate of the bankrupt pari passu with the fiepa*- 
rate creditors (f). 

And if one partner pays to the other his pro- 
portion of the debts found to be due from the 
partnership on a balance of accounts being struck, 
in order that it may be paid over to the partner- 
ship creditors, and if the partner to whom such 
money was so paid becomes bankrupt without 
having paid the joint creditors, and the solvent 
partner is compelled to pay. the debts after the 
bankruptcy, he may prove the amount under the 
separate commission (2^). 



** * ^ t i!t 



(r) Richardson v. Gooding^ 2 Vera. 29^. 

{i^ Er parte Terrell, Ifaek, 345. Ex parte King, 17 Ves, 

US- 
CO Id. ibid. 

(w) Wright ▼. Hunterj t East^ ao. Ex parte Yongej 

i Rose, 40; and 3 V.& B. 31. 
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. If tke solvent partner, after aa act qf bank*^ 
raptejr committed by his copartner, pays money 
tp a joint creditor, he may recover in an action 
against the bankrupt, notwithstanding be has 
obtained his e^tifioate (.r) ; but if money is given 
by the solvent partner, before the bankruptcy, to 
his Qopartner to be applied in payment of a joint 
debt, and is not so applied, the amount can xm\y 
be proved under the commission, hut cannot be 
tecavered in igi action against the bankrupt (^j^ J. 

If a commissioa of bankruptcy issues against 
two of three partners, and the solvent partner is 
oonpelled to pay the partnership debts, he can 
enly prove one third of the amount against the 
separate estate of each of the bankrupts (z). 

But where a joint debt is paid by a solvent 
partner after the bankruptcy of his copartners, in 
an action against any one of the bankrupts he 
may recoiwr the whole amount (a) ; though, of 
aourae, the defendant may plead in abatement. 

'\j(^here one of three partners, having the care 
and management of the joint stock, embezzled 
ik^ joint pMq>«rfy tp a laFge amcmut, and appMed 
it- lo hla own use, leaving the partnership debta 

(x) Wright V. Hunter^ i East, 20 ; but see JVood v. Dodg^ 
s&Mf f M. A: S. 195, djted p. 972. 

{y) Id. ibid. 

(z) Ea ptnU Watsmj Buck, 45c. £^ parte Smith, ib. 482. 
&pafte'Hu9i^f ih. $5^* 

(a) Wright v. Hunter, 1 East, 20. 
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unpaid ; on a separate commission agaiiu^t him, 
an account was ordered to be taken of the amount 
of what he had embezzled of the copartnership 
estate, and that after payment of the joint debts 
from the joint estate, the solvent partners should 
be paid from the surplus share, belonging to the 
bankrupt, to the amount of his embezzlements (&)• 

Where the acting partner made a fraudulent 
use of the partnership credit, and converted the 
proceeds of such fraud to his own private use, it 
was held that the solvent partners, having paid' all 
the partnership debts, were entitled to prove the 
whole amount so fraudulently charged on the 
partnership funds, as separate creditors, under a 
separate commission of bankruptcy against such 
partner (c). 

Where on the dissolution of partnership the 
continuing partner covenants to pay all the joint 
debts, on the bankruptcy of such continuing part- 
ner, the outgoing partner may prove the amount 
of debts which he has been compelled to pay 
since the dissolution (^. 

Where on a dissolution of partnership betwe^i 
three partners, two of the three assigned all their 



(fi) Richardson v. Gooding^ 2 Vera. 293. Goss v. Dufrts^ 
noy^ Davies, 371. 

(c) Ex parte Yonge^ 3 V. & B. 31 ; and 3 Rose, 40. 

(d) Parker v. Ramibottom, 3 B.& C. 357. Wood v. Dodg'^ 
son, 2 M. & §. 195. 
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iaterest in the partnership debts and effects to the 
other partner, and the latter covenanted to pay all 
debts then due from the firm, and to indemnify 
the retiring partners from the payment of the same, 
and afterwards became bankrupt, and obtained his 
certificate, and the retiring partners were subse- 
quently sued on a bill accepted by the firm before 
the dissolution, and were compelled to pay the 
bill and costs, it was held that the certificate was 
a good plea to an action by the two against the 
bankrupt partner, and that they should have proved 
the debt under the coipmission (e\ 

A partner is not entitled, any mote than any 
other creditor, both to bring an action and also to 
prove under the commission against his copart- 
ner, even for debts of a distinct nature ; but if after 
9n action brought for ope debt, he claims to prove 
another debt under the commission, such claim 
will be considered to be a relinquishment pf the 
action brought, and to be an election to take the 
benefit of the commission (/). 

An exception to the rule, that a solvent partner 
may not prove under the separate bankruptcy of 
hia copartner, is, where the bankrupt partner has 
carried on a distinct trade on, his own account, in 
which case the solvent partner may prove against 



(c) Woodv. Dodgsoriy 2 M. & S. 195. 
(/) Glover^ ex parte, i Glyn & James, 270. 
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hifi siep^Borate estate for goeds d(dd to hiin by llie 
firm (g) : but it must be observed, that this proof 
is admitted for the benefit of the joint creditors, 
and is in fact a proof by the joint concerii against 
tiie separate concern (h), 

XXII. Certyicate under separate Commission. 

A JOINT creditor is entitled to prove his debts 
under a separate commission^ for the purpose of 
assenting to or dissenting from the certificate of 
such bankrupt (i). 

The certificate of a bankrupt partner has been 
stayed on the petition of his copartner, to whom 
no want of diligence could be imputed, until thie 
partnership accounts could be taken' before tbe 
commissioners (k). 

The certificate under a separate commission 
will not be stayed merely because a subsequent 
joint commission has issued (/). 

XXI II • Allowance under separate Commission. 

A BANKRUPT who pays twenty shillings in the 
j>ound to his separate creditors under a separate 



(g) Ex parte Hesham, i Rose, 146. Ex parte St, Barbcy 
ii Ves, 413. 
{hy Ex parte AdamSf i Rose> 305. 
(i) 6 Geo. IV. c. 16, s. 62, 
{k) Ex parte Hadtey^ 1 Glyn & James, 193. 
(/) Ex parte Tobin, 1 V. & B. 308. 
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obmmis^D^ is not ehtided to an allowance against 
the light of the joint creditors to the. surplus (m). 

If under a s^arate commission the joint estate 
pays eighteen shillings in the pound, and the 
separate estate two shillings, the bankrupt is not 
entitled to an allowance (n). 

Where after an order for keeping distinct ac* 
counts of the joint and separate estates, under a 
separate commission against one of two partners^ 
the bankrupt paid twenty shillings in the pound 
to all his creditors, the Surplus: was paid to him on 
an order to that effect (p) ; but on the petition of 
the representative of the solvent partner, who had 
been served with the bankrupt's petition, but had 
neglected to appear, it was hdd that such repre- 
sentative was entitled to an account and payment 
of his proportion of the surplus, and that the 
court had jurisdiction to make an order to that 
effect under a petition in bankruptcy (p). 

XXV. Suits against solvent Partner. 

On the bankruptcy of one partner the solvent 
partner is still liable fox all the joint debts : it is 

enacted, that '^ the certificate of one bankrupt 

• I 

(m) ^x parte Holmes^ 2 Rose, 95 ; 2 V. & B. 137. 

(n) Ex parte Farlow^ 2 V. & B. 209; 1 Rose, 421. Ex 



parte Terrell^ Buck, 345, , 
(o) Ex parte hanfear^ 1 Rose, 442. 
(p) Id. ibid. 

T 2 
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partn^r^iil not release or discharge any person wbo 
was partner with such bankrupt at the time of his 
bankruptcy, or who was then jointly bounds or had 
made any joint contract with such bcmknipt (^)." 

Payment of a dividend under a separate com^ 
mission against one partner, raises a new assumpsit 
against the other, so as to deprive him of the. be^ 
nefit of the Statute of Limitations (r). Where, faou- 
ever, the assignees of a bankrupt partner paid a 
dividend on a joint bill given as a security for 
goods sold, on an action by the indorsee i^ainst 
the solvent partner, it was held that the payment 
of the dividend did not avoid the Statute of Limita- 
tions(^). 

But if, in an action against the solvent partner 
for the recovery of a joint debt, the bankrupt parih 
ner is not made a co-defendant, the solvent partner 
may plead the nonjoinder in abatement (^). ^ 

If the bankrupt is joined, and pleads hiscertifi*^ 
cate, the plaintiff may enter a noUe prosequi as to 
him, and proceed against the solvent partner (w). 

If to enable a joint creditor, who has proved" 
under a separate conimission, to recover from the 
solvent partners, it is necessary to join the bankrupt 
in the action, and the bankrupt pleads his certifi- 

(9) 6 Geo. IV. c.'i6, s, 121. 

(r) Dewdney^ ex parity 15 Ves. 499. 

(*) Brandramv. Wharton, 1 B.&A. 465. 

(0 Bovill V. Wood, 2 M. &^Si 22. 

(tt) Noke V. Ingham, 1 Wils. 89. • / 
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cate, if die plaintiff refuses to enter a nolh prosequi 
as to him, he must indemnify the bankrupt against . 
all the expences of the action, and cannot take ad* 
vantage of the judgment as against him (sv) ; and 
if the plaintiff will not give an indemnity, the 
Lord Chancellor will order the bankrupt's name 
to be struck out of the cause (y). 

It may sometimes be advisable not to enter a 
nolle prosequi ; for, in such case, thie bankrupt part- 
ner being no longer a party to the suit, becomes 
a competent witness on the part of the other de- 
fendants (^z). 

Thus where the plaintiff accepted and paid, 
without any consideration, a bill of exchange drawn 
by the bankrupt p^trtner a day before the dissolu* 
tion was gazetted, on an action against both for 
money lent, and after plea of bankruptcy and cer* 
tificate, and nolle prosequi entered, the bankrupt 
was admitted to prove that the plaintiff accepted 
the bill for his accommodation alone, and not for 
that of his partner (a). 

.. But if the plaintiff takes issue on the plea of 
bankruptcy, instead pf entering a nolle prosequi, the 
bankrupt, although he has received his certificate^ 



{x) Ex parte Reai^ i V. & B. 346; 1 Rose* 460. 
iy) Id. ibid. 

(%) Moody V. Xti^, 2 B. & C. 558. M^lver v. Humble^ 
16 East, 171. 
(a) Uoody v. King, a B. & C. 558. 

T 3 
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cannot be admitted a9 a mtnesa in behalf of tite 
other defe^diM^ta (i). 

Where njk an aqtion agcwst five joint contractors 
three pleaded bankruptcy y and that the plaintiff had 
proved his debt under the ^omiiiia^ioni and elected 
to take the benefit thereofi and issne was joined on 
the proof under the commission ; a queation arising 
on the trial whether the other two defendants had 
continued partners to the time^ of making the oon-t 
tract, it was held d)at the bankrupts were not entilied 
to a verdict during the continuance of. the Gause, 
in order that they might be called as Witnesses for 
the other defendants, although the evidence on the 
issue joined 09 the plea of bankruptcy yvzB in their 
favour (c). 

In aA action against a ^vent partner alone^ 
counts upon a pi'omise made by thfe defendant and 
another, who has since become bankrupt, aad has 
obtained his certificate, may be joined with counts 
qn promises by the defendant* solely since the other 
became bankrupt (rf). 

r 

(ft) ItQVdn v^ Dunning^ 3 Esp. 25, 

(c) Emmett v. Butkr, 7 Taunt 6fl9t Smmtt v. Bradk^ 
1 Moore, 332. 

(d) HawJcins v. Ramshottom^ 6 Taunt. 179. 
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XXV. Smts by Assignees under separate 

Commission. 

Thk assignees of the bankrupt partner and the 
solvent partner mast join in an action for the reco- 
very of debts due to the partnership (^). 

It is not necessary that the assignee3 should ob-r 
tain the consent of a solvent partner to use his 
piame in an action for the recovery of a joint 4ebt: 
it is enacted, that ^* the Lord Chancellor, on peti* 
tiooj^ may authorize the assignees to commeiice or 
prosecute any action at law or suit in equity in the 
names of such assignees, and of the remaining 
partner or partners, against any debtor of the part* 
nership, and may obtain such judgment, decree or 
order therein, as if such action or suit had been 
instituted with the consent of such partner or pa]ct- 
ners; and if such partner or partners shall ex;ecate 
any release of the debt or demand for Fhich such 
action or suit is instituted, such release shall be 
void; provided, that every such partner, if nq benefit 
is claimed by him in virtue of the said proceedings, 
shall be indemnified against the payment of ^ny 
costs in respect of such action or suit ; and that it 
shall be lawful for the Lord Chancellor, upon the 
petition of such p$irtner, ta direct that he may re- 
ceive so much of the proceeds of such action or 
suit as the Lord Chancellor shall think fit (fj. 

(e) Tkomason v.^rere, lO East, 41&. Grahiun v. Robert- 
SQti, 2 T. R. 28a. if) 6 Geo IV. c. 16, s. 89. 
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If two partners have stopped payment, ^nd a 
commission issues against one only, a debtor to 
the firm cannot defend an action brought by the 
assignees of the bankrupt partner, and the partner 
^o has not been declared bankrupt, on the 
ground that the latter may have committed an act 
of bankru p tcy (g). 

If separate commissions issue against the seve- 
ral members of a firm, the assignees under each 
commission must all join in an action for the 
recovery of a debt due to the partnership (k) ; 
but if different persons are appointed assignees 
uiider the different commissions, they cannot sue 
as^ joint assignees, but must state their several and 
respective interests in the declaration (i). 
' ' The assignees under a separate commission 
dunnot maintain trover against the executor of the 
solvent partner, for goods delivered to him during 
the life of the solvent partner, and after the act of 
bankruptcy on which the commission issued ; for 
the assignees of the bankrupt, and the represen- 
tatives of the solvent partner, are tenants in com- 
mon of the partnership effects (Ar). Nor can the]^ 
maintain trover af):er the death of the solvent 
partner, for goods delivered by the solvent partner 

(g) Prickttt V. Dwony 3 Camp, iju 
(A) Hancock v. Haywood, 3 T. R. 433. 
(t) Ray v. Davies, s Moore, 3. 
.{If) SmUfi y4 Sfol^eff 1 £351,363. / 
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to a Joint creditor, although the jdelivery wc^ over- 
reached by the act o£ bankruptcy (/)» 

XXVI. Set-off in Bankruptcy. 

It. is enacted, '^ that where there has been mutual 
credit given by the bankrupt and any other per* 
son, or whether there are mutual debts between 
the bankrupt and any other person, the commis- 
sioners shall state the account between them ; and 
one debt or demand may be set against anodm*^ 
notwithstanding any prior act of bankruptcy com<- 
nutted by such baidcrupt before the credit given 
to, or the debt contracted by him, and what tffaaU 
appear due on either side on the balance of such 
account, and no more, shall be claimed or paid on 
either side respectively; and every debt or demand 
hereby made proveable against the estate (tf. the 
baokriipt, may also be. set-off in manner .aforesaid 
against such estate, provided that the. person 
claiming the benefit of such set-off had not, when 
such credit was. given, notice of an. act of bank^ 
ruptcy by such bankrupt committed (m)." 
> It is not necessary in the present work to point 
out the difference between mutual debts and . mu^ 
tual credit f or to enter into the {mrticulars of the 
law of set-off in bankruptcy (^) ; it will suffice 

{I) Sndtk V. OrieU, i East, 368. 
(m) 6 Geo. IV. c. 16, s. 50. 
. (ir) See Eden's Bankrupt Law^ 
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to notiee those cases which are immediately oou^ 
nected with the law of partoership^ 

If all the partners are not bankrupts, a debt 
due from the solvent partner jointly with the 
bankrupts, cannot be set-off against a debt due 
to the solvent partner jointly with the assignees : 
as where three partners delivered^bills to a broker 
for a particular purpose, and two of the three 
became bankrupts, on an action by the solvent 
partner and the assignees for the recovery of the 
proceeds of the bills, it was hdd thai this was not 
a case of mutual credit, within the meaning of the 
statute, so as to entitle the defendant to set-off the 
bills against a debt due to him firom the liiree 
partners (0). 

, If one partner after the commission of an act 
of bankruptcy pays money to a creditor of the 
firm, in an action by the assignees and the sol* 
vent partner for the recovery of money so pabid, the 
defendant cannot set-off a demand which he has 
on the fi^ to a larger amount (p). 

The rule that joint and separate debte cannot 
be set against each other, is the same in equity 
as at law (q) : in some cases, however, this rule is 
relaxed. As where banikers were ordered by a 

{o) Stamfbrth v. FelUmeSy 1 Marsh. 184. 
(p) Thamasonr, Frercj 10 Bast, 418. 
(q) Addis v. Kmgkty 2 MeriY. 117* Ex parte Christie, 
10 Ves. 105. Ex parte Twogoodyii Vcs, 5.17. 
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dustonver to sell exchequer annuities to Hie amount 

ol 3,000 /., and to invest the produce in navy an-> 

nuities, the bankers informed their customer that 

such direction had been followed, and accordingly 

an entry to that effect was made in the customer's 

banking book, and credit was given for the divi<- 

dends as they became due ; some time afterwards 

another customer of the bankers proposed to bor* 

row from them the sum of i,6oo/, on the security 

of the joint and several note of himself and the 

fere*mentioned customer, which was agreed to, and 

the note given accordingly; on the stibseqiient 

bankruptcy of the bankers it appeared that fhey 

hjtd never purchased the navy anntnties, and that 

the documents exhibited by them in proof of the 

purchase! were false ; on an action by the assignee® 

on the note against the bdrroWer, the borrower 

and his security petitioned to be allowed fo set^^off 

what was due on the note agaiiust the debt due to 

A^ security from the bankrupts, t^nd on the^ ground 

of fraud the assignees were Restrained fkom pi'o^ 

(deeding at law, and the amount of the hote^ was 

ohlered to be set-off accordingly (r). 

And whfere a joint bond w&s given to a banker^ 
by a principal and surety, the principal being 
a creditor of the banker to a larger amount than 

the bond, on the bankruptcy of the banker his 

— __ — - — _ — > ■ ■ ■ ■ — 

(r) Ex paj]i€ Steph$»i, 1 1 Vea. 84. 
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assignees brcmght an action oh the bond, and on 
the petition of the principal he was allowed to 
set^oflf the debt due to him from the banker, and 
to prove the balance ; because, alth(»igh a plea of 
set-off could not have been put in to an action 
brought by the banker before his bankruptcy, yet 
the principal could have brought an action 
against the banker for the separate debt due to him 
from the banker, and the assignees take subject to 
all the equities attaching upon the bankrupt, and 
cannot be in a better condition than he was when 
solvent (s). 

^ \f here one partner became bankrupt, and the 
solvent partner paid the joint debts, a ddtitor to 
the partnership, who was also a separate creditor 
of die bankrupt, was allowed on petition to set-off 
his separate debt against the bankrupt's shafe o£ 
the joint debt, . and to prove the residue of his 
separate debt under the commission (t) ; but this 
decision has been disapproved of, and its autho* 
rity much shaken (u). 

.Under particular circumstances, as where theve. 
is a clear series of transactions in which joint ere* 
dit has been given, a joint debt may in equity be 
set-off against a separate debt (a?). 

(is) £x parte Hanson^ 1 3 Yes. 346. 

(jO Ex parte Qainten, 3 Ves. 248. Ex parte Edwards^ 1 Atk. 
100. 
(11) Ex parte Twogood^ 11 Ves. 517. 
(j?) VuUiamif v. Noble, 3 Men v. 614. 
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CHAP. XIII. 
OP A 1>ISSOLUTION BY DEATH. 



I. Of Surviwnhip, 

II. Account between Survivor and Eteculor of ike, 
deceased Partner. 

III. Receiver^ when appointed. 

IV. Suits hy surviving Partner. 

V«. Suits against surviving Partner. 
VL LiabiUty of AssOs of deceased Partner* 



IT haa been already observed, tbat the death of 
one partner dissolves the partnership with regard 
to all fnture transactions [y). 

On the death of one partner his represaitative 
becomes tenant in common, with the survivix^ 
partner, of all partnership effects in possession* 

» « 

I. 0/ Survivorship. 

The right of survivorship does not extend to the 
law and customs of merchants {z) : it is common 
for traders in articles of copartnership to pnwide 
s^ainst survivorship, but it is not necessary to do~ 

so (a). 

In real property belonging to a partnership. 



I * !>■ 



(y) Ante, p. 162. 

(z) Co. Litt. 183, a. 

la) Jeferys v. Small^ t Vern. 217. 
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survivorship exists in law, but is not recognized in 
equity (i). 

When a partnership is deteitnined by death the 
legal property survives^ but not the beneficial in- 
terest ; and the executor of the deceased partner 
has a right to have his interest ascertained by sale, 
and cannot be compelled to take the calculated 
value (c). 

Whether the goodwill survives in any instances, 
and in what, has been variously decided. Where 
the survivor of two partners in trade sold the 
goodwill of the business, and the master stated 
the sum arising from the sale to belong to the joint 
eatate, it was decided that on a partnership without 
articles the goodwill $urvive8, and that it was not 
partnership stock of which the executor could 
compel a division (d). But a distinction has been 
drawn between commercial and professional part-* 
nership ; and it has been said, that where a part- 
nership is formed between professional men, as 
surgeoite, and one dies, it would be difficult to 
maiiU^in that the other is obliged to give up his 
business, imd sell the connection for the joint 

(fi) Jefferys v. Small, i Vera. 217. Lake v. Craddock, 
3 P. Wms. 158. Lyster v. DoHand^ 1 Ves. 433. Bell v. 
jPA^ft, 7 Ves. 453. Babnam ^. Shore, 9 Ves* 500. 

(e> Cramsiatf v. Collins, 15 Ves. 218. 

(d) Hammond v. Douglas, 5 Vea. 539. In the case of 
Crawshay v, Collins, 15 Ves. ai8, the propriety of this deci- 
sion was doubted. ■ ■'. . i .. 
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benefit of himself aad the estate of his deceased 
partner; and where such partnerships determine, 
each must be at liberty to continue his own exer- 
tionsy tmless there are stipulations to the con«* 
trary(«). 

Choses in action so far survive, that the sur- 
viving partner has the sole right of action for the 
enforcement of all partnership contracts ; but he is 
accountable to the representatives of the deceased 
for such choaes in action when reduced into pos« 
session (/). 

If a person guaranties the repayment of money 
to be advanced by a firm to a third partner, and 
one of the firm dies, a right of action on the gua^* 
rantee does not survive, but the obligation becomes 

IL Account between Survivor and Execute?' of 

the deceased Partner. 

As in the cases of dissolution by the act of the 
parties, or by operation of law, so in case of disso- 
lution by death, all the partnership concerns must 
be finally wound up, before the joint interests of 
the survivor and the representative of the deceased 
partner can be said to be determined (h). 

(e) Farr v. Pearce^ 3 Madd. 74. 
(/) Martin v. Crompe, 1 I^d. Rajm. 340. 
(g) Strange v. Lee^ 3 East, 484. 

(h) Wilson V. Grtenwoadf 1 SwaMt. 480. Ex parte Wit- 
Hams J 1 1 Yes. 5. 
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The partnership effects must be applied in pay^ 
ment o^ partnership debts, and until they are paid 
a separate creditor of the deceased can have no 
claim on his share of the joint property : and even 
a simple contract joint debt has the preference to 
a separate bond debt ; as where one^ of two part- 
ners gave a bond before marri^e to his wife's 
trustee, and afterwards died, it was decieed that in 
case there were not sufficient separate effects to 
satisfy the bond, the wife should have satisfactioji 
from the joint effects belonging to her husband, 
after all the partnership debts were paid (i). 

With regard to all future (A:) transactions, their 
powers and liabilities are entirely severed ; but in 
all instances it must happen that some, afifum 
remain incomplete, which the law requires. the mvr 
vivor, as the sole acting manager of the joint con- 
cerns, to settle With all due and reasonable expe- 
dition, and, in case of negligence on his part, conies 
in aid of the deceased's representative to enfyn^ 
such settlement. . I 

It is usual to provide in the articles of copar^r^ 
nership for the manner of settling the affairs of th^ . 
partnership in the event of the death of eithei: ; and. 
a court of equity will enforce an observance q{ a 
special agreement to that effect (/). . 

« . ■■ II " I ■'*— -I ■ - .1. . . .1 ■ — ^M.^ II .1 ■ 

(t) Croft V. Fykcy 3 P. Wms. 183, 
{U) VuUktmyy.Nobky 3 Men v. 614. 
(/) Jackson v* Sedgxnck, 1 Swanst. 469. 
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Add. where it was s^^ed by the articles tfakt the 
feccounts 'should be regularly made up between 
them annually^ and if any error should be made in 
the accounts it should be taken advantage of 
during the lifetime of both plarties, otherwise bind* 
ing on their executors, equity recognized and 
confirmed such agreemetit (m). 

But if the partners themselves do not observe 
the agreeinent dui^ing their lifetime, or engage in 
business to which such agreement could not be 
applied, the executotr of the deceaiied cannot com- 
pel the survivor to settle the accounts in the method 
pointed out by the articles of coparttiership (n). 

In the absence of a special agreement directing 
the medibd in which the accounts are to betaken, 
diby must be taken in the way usually directed bjr 
a coiirt of equity (o): or if a special ;agre^nent 
has been made, but so far neglected by the part- 
ners themselves as *to waive dudh agreement, ft 
similar course must be adoj^ted (/>). 

1[f any account has been tak6n since the com^ 
mencem^it of the partnership, it must be completed 
from that date; and if no account has ever been 
taken, it must be taken from the period when ihe 
partoerohip commenced {q). 



i^i*^^— I I * *m — — ». I ] ^mtm^"^^'^ 



(m) Gainsborough v. Stork^ Barnard. 312. * 

(«) Jackson V. Sedgwick^ \ Swandt. 4^* 

[0) Id. ibid^ 

{p) Beak V. Beak, Finch, 190. 

(^) Id. ibid. ' . 

U 
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If the ej^ecutor of a deceased partner, having 
possession of the partnership books and accounts^ 
files a bill against the survivor for an account, the 
defendant ought to file a cross bill for an account 
and discovery (r). But if he states m his answer 
that he cannot make a complete discovery without 
seeing the partnership books and accounts, and 
that he verily believes those books and accounts, 
to the joint possession of which both p^n^[«s 
were entitled, are in the possession of the pla&nr 
tiffs, the court on motion will stay proceedings for 
want of a sufficient answer, until the defendant has 
been assisted with an inspection, but it will not 
order the accounts to be produced (s). 

If the survivor trades with the partnership stocky 
he is accountable to the executor ' for all prc^te 
subsequent to the testator's decease (/)• And if 
the childrien of a deceased paitner are to succeed 
to the share of their parent, thb surviving partner is 
not entitled to an allowance for carrying on the 
business, unless there was an express agreeoseDl; to 
that effect (u); but if he incurs expences oa the 
supposition that he is sole owner of the business^ 

• « 

(r) Anon. 2 Dick. 778. IVilby v. PU((m, 7 Vefiu 41a, . 

(s) Pickering v. Rtgbi/, 10 Ves. 4S4". ^ 

(/) Brown v« Litton^ X P. Wms. 140. Hammond v. Doug'- 
laSf 5 Ves. 539'. Beak v. Beak, Finch,. 190* Biroxm v. De 
Tastety 1 Jac. 284. 

(1/) Burden y» Burden, 1 V. & B. 170. 



he will be allowed a moiety of such exp^ces on 
settling the accounts (.r). 

And in a late case, where the survivor employed 
the capital of the deceased partner in the trade, he 
was allowed a remuneration for the manag^nent 
of the business (y). 

Whepe the surviving partner continues ike bu«- 
sinesSf emplo3ang in it the share belonging to the 
representative of the deceased partner, and n6 
express direction has been given by the deceased 
relative to the continuation of the business, the 
party entitled to the share of the deceased is at 
liberty to ehoose either to receive legal interest on 
the capital so employed, or to take the profits that 
have arisen from the use of such capital, and in 
orda: to enable the parly so interested to deter- 
tniae his choice, a decree will be made directing 
an inquiry whether the account of interest or of 
profit is most advantageous (z) ; btrt, unless under 
particular circumstances, the party having the 
choice cannot elect to take the interest fix one 
period and the profits for another, but must elect 
to take one or the other for the whole period* 
Where however the survivor has embarked the 
property in a new business, or at a different 



(x) Burden v. Burdenp i V. & B. 17a* 

(y) Brawn v. De TaHet^ 1 Jac* ^84* 

(2) Heathcote y. Hubne, 1 Jac. & Walk* iftli. 
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place^ the party haying the right to elect is sst 
liberty to choose the profits for one period, and the 
interest for the other (a). 

Where an account is decreed, the equitable 
creditors have a right to be satisfied, and no dis- 
tribution of assets can take place until the ac^ 
counts of all the> creditors of every description, 
h^ve beeii gone into : the master must so provide 
that both the legal and equitable accounts may be 
fully taken, and the fact that the debtor was in 
partnership with the creditor, is of no consequence 
.with regard to the claimant's right to have his 
account taken, however it may alter the nature of 
the debt(^)« 

ni. Receiver^ when appointed. 

If both partners are dead a court of equity wiR 
appoint a receiver : but where there is a sur- 
viving partner a receiver cannot in general be 
appointed (c). But should there be any mis- 
management or improper conduct on the part of 
the survivor, the court will interfere in behalf of 
the estate of the deceased partner, and appoint a 
receiver (rf). 

Where the surviving partner did not appear to 

(a) Heaticote v. Hulme^ i Jac.& Walk. 138. 

(5) Paynier v. HoMstotir 3 Meriv. a97. 

(c) Philips v» Atldmon, d Brown, 272* 

(rf) Id. ibid. .- • . 
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l>e guilty of any misconduct which would autho- 
rize the appointment of a receiver, equity refused 
to appoint one, but granted an injunction in behalf 
of the executor of the deceased partner to restrain 
the surviving partner from disposing of the joint 
stock, and receiving the outstanding debts (e). 

But where it appeared that the surviving part- 
iJer traded on his own account with the debtors of 
the firm, and . neglected to call in the partnership 
debts, the coyrt ordered that an attorney should 
be {appointed to sue for the debts, unless the sur- 
vivor would give security, to answer a moiety of 
the debts due to the firm, to the executor of th^ 
deceased partner (/). 

IV. Suits by surviving Partner. 

It has been already observed that the right of 
action survives, and that the survivor must sue 
alone for the recovery of all debts due to the part- 
pership {g) ; but it is necessary to aver the fact of 
death in the declaration (Ji), 

Where, however, money due to two partners is 
paid to a third person, after the death of one of 
them, the surviving partner may maintain an action 



(c) Hartz v. Schroder , 8 Ves. 317. 
(/) Estwick V. Conmngsby, 1 Vcrn. 118. 
Xg) Antey p. 96, 98. 
(A) 'JcU V. Douglasy 4 B. & A. 374. • 

U3 
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fpr moQey hud aAd received in his owb right, and 
not a$ survivor (i). 

As a surviving partner may, in an acticHi against 
a debtor of the firm, include a count for a debt due 
to him in his own right (k) ; so where an action is 
broijght for the recovery of a joint debt, the de- 
fendant may set-off a debt due from the plaintiff, 
as surviving partner^ against a debt due from him- 
self to the plaintiff in his own right (I). 

v. Suits against surviving Partner, 

As all legal rights vest in the survivor on the death 
of his copartner, so all legal liabilities devolve on 
him; the completion of any contract, therefore, 
that has been entered into hy the firm must be 
enforced against the survivor of them (m) : and for- 
merly it was not held necessary to declare upon it 
as a joint contract, or to notice the existence of the 
partnership (n). 

But where a joint creditor sued out an original 
writ against three defendants, in which was 
a set of counts against them as surviving part- 
ners, and another set against diem in their own 
right, and two of the defendants were out-lawedf 
and the third was held to bail for money bad 

(t) Smith V. Barrow, 2 T. R. 4)6. 
(Ar) 3 T. R. 443; a T.R-403; 8T. B. 533. 
, (0 Frencl^ v. Jii*wA, 6 T. R. 582. 
(m) Hyat v. Hare, Comb. 383* Auon^ i Mod. 45. 
(n) Id. ibid. . 
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received b j the firm before the death of the 
fourth partner, and the declaration contained coulits 
sq^nst the defendants in their own right only, 
i/fithoat saying that they were surviving partners ; 
it was held that the plaintiff had abandoned his 
right to bail, by the variation between the affidavit 
(o hold to bail and the declaration ; and accord- 
ingly the court ordered an ej^oneretur to be entered 
on the bail-piece, but refused to set aside the 
proceedings for irregularity (o). 

Under a declaration cmitaining only one set of 
eouats, charging the defendant in his own i%ht^ 
Ihe plaintiff may also recover one demand due from 
the : defendant individually, and another dhie from 
him. as surviving partner (p). But the defendant 
ipay jiAt-'off a debt due to him as surviving partner 
,against a demand on him in his own rig|ht (q). 

Wh^i both partners are dead an action lieai only 
against the executor of (he last surviving ^t^ 
ner (r). 

VI. Liability of Assets of deceased Partner. 

Although on the death of one partner the sur- 
vivor is liable to the partnership debts, yet if the 
joint effects are not sufficient to pay the joint debts. 



M«MtrB*i 



(o) Spalding v. Murt, 6 T. R. 363. 

(p) lUcharda v. HaUheVy 1 B. & A« 99. 

(q) Slipper v. Stidskme^ 5 T* R. 493. 

(r) ciUier v. RiUMrford, 3. B. & B. 30a ; and 7 Moore, 

U4 
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tbe Separate esttite of the deceasecii^ partner .wilT be 
liable in eqiiity to the payment of such 'debts (if). ; 
and further, if the survivor is compdled to pa|r 
more than his share of the joint debts, the ateet& of 
the deceased partner will be compelled to pay a 
proportion (I). 

In case tbe surviving partner becomes . insal-» 
vent, the estate of a deceased partner remains liable 
in equity until the debts which affected him at tha 
time of his death have been fuUy discharged (u). 
But with regard to future. contracts it is scarcely 
requisite to deserve, that it is not necessary to give 
notice of the dissolution in order to free the estate 
of the deceased from future liability (.r); and od 
this ground a court of equity will not restrain 
the surviving partners from uskig the name of a 
deceased ^i^ttner in the firm of the trade {y). 
. But the separate debts of the deceased.Bnist.be. 
discharged before the joint creditors caU'domerupon* 
his separate estate (z). > 

Where a firm kept accounts with a banker, -and 
one of the partn^r^ also a separate account witb 
— , — , ■ • — . ■ "• ■ 

(<) Gray v. Chiswdly 9 Ves. 148. 

(f) Musson V. May, 3 V. & B. 194. 

(u) VvUiamy v. Nohky 3 Meriv. 614. Lane y. VTilUams^ 
|2 Vern, 282. 

(x) Id. ibid. \ 

(y) Webster v. Webster, 3 Swanst. 490, n. 

(z) Gray V. CMsweE, 9 Yes. iiS. Stepkenson v,CkkweU% 
3 Ves. 566. 
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ikt same banker, and on the detith of the listtelr 
partnei< the b«nker was indebted to the deeeiised 
on his separate account, and the firm was ind^bt^ 
to the banker on their joint account to a ' mucU 
larger amount { after the death of such partliera^ 
commission of bankruptcy' issued against the fifurr 
vivor, and the executor of the deceased brought ai^ 
action against the banker for the sum due to liie 
deoeased on his separate account, and the banket^ 
fiied i bill against. the executor prajing a discovery; 
and an injunction to restrain proceedings at lawj 
an- demurrer, the plaintiff in equity was ordered 
to pay the money into court, but without prejU'^ 
dioe to his right in case no one else had a betteir 
right(a). ' 

. Supposing the insolvency of the surviving j^art*' 
iier, and that the separate estate of the deceased is 
more than sufhcitnt to satisfy all the demands 'of 
fais'separate creditors, it is of importance to con«< 
sider how far that estate will be liable, to the joint 
debts : the cases in whiph this point has been de- 
cided are of that consequence to require particulatt 
mention. 

Where partners in a banking concern were in 
the habit of receiving transfers of stock as a col-<» 
lateral security for money advanced to their cus^ 
tomers, and it was stipulated that the stock sq 



ia) Siephenson v, CkisvfcUf 3 Yes. 566^ 
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transferred shotild not be sold out, or emfdoyed by 
the bank otherwise than as a security ; but the 
bauking-house fraudulently sold out the stock, and 
used the proceeds in the partnership business, it 
was held that the estate of a deceased partner was 

* 

HaUe to replace the stock, so far as the fraudale&t 
conversion had taken place during his lifetime (&)• 

So where a customer of a firm of bankers, know- 
ing that the management of stock in the public 
funds, both that belonging to the firm, and that 
intrusted to the firm by their customers, was ia 
the hands of one of the firm, appmnted them his 
agents to purchase stock, and to receive the divi* 
d^ids on it, and the managing partner in whose 
name the stock was vested afterwards sold out the 
stock, and a{^lied it to the use of the firm, but ac- 
eounted from time to time for dividends received 
OB it; it was held that the estate of one of the part* 
ners, who died subsequently to such fnmdulttit 
sale, was liable to make good the amount to Ibe 
creditor, and fliatat his option he might conadev 
it erthar as a debt, or have the stock specifieaify 
replaced (c). 

So where a firm of bankers finaudul^itly sold 
exchequer bills dq)OSited widi them by a craditof 
of the firm, and converted the proceeds to theif 



(b) Vulliamyy. Noble^ 3 Meriv. 614. 

(c) Baring » case^ m Devaynes v. NoUCf % Meiiv* 611. 
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9^wn use ; after the detth of one of Uie partoef s, aad 
the bankruptcy of the survivors, the estate of the 
deceased was held rei^onsible in respect of the 
breach of trust, althot^h the deceased had not been 
privy to such fraudulent sale {d). 

And in a similar case, where stock was trans- 
ferred as a collateral security for advances made 
by the banking firm, under an express agreement 
that no part of the stock so transferred should be 
sold without notice; the firm sold it out contrary to 
the agreement without notice, and applied the pro** 
dttce to the use of the partnership, but continned to 
treat the stock as unsold, and to give credit iot the 
dividends accordingly ; the estate of a deceased 
partner, during whose life the stock had been soldi 
was held liable to replace the whole stock, and not 
only the amount which would have been due on 
deducting the advances made by the &rm to tbe 
transferrer of the stock (e). 

■ 

But on the ground that the partnership is dis* 
solved by death, the estate of a deceased partner 
will only be liable for transactions which took place 
during his life : therefore where bills were deposited 
in a banking-house, part of which were fraudulently 
jtold before, and part after the death of one member 
of the firm, the estate of such deceased partner was 



(fy Clafii<m*s cauf in JDe»a^« y.Nobk, i Meiiv. 599, 
(e) WartTs casCf ib. 6^4,$ 
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held liable only for those bills whidh had been 
liold during his life (/). 

And where under similar circumstances the bills 
were sold after the death of one of the partners, 
his estate was not liable, although the creditor 
who had deposited the bills was ignorant of his 
death (§•). 

A creditor who, after the death of one partner, 
continues to deal with the new firm, does not thereby 
discharge the estate of the deceased partner from 
liability for any demand which he had on the firm 
before the death of such partner (A) : nor does the 
receipt of interest fi?om the new firm, on a debt due 
by the old firm, operate as a release to the estate of 
the deceased partner (i). 

Thus, if one member of a firm dies, and a cre- 
ditor continues to receive interest on nioney in 
their hands fi-om the surviving partners, and to 
transact business with the new firm, he does iiot 
thereby discharge the estate of the deceased part- 
ner from liability for debts due before his death; 
and the executor will be liable after a considerable 
lapse of time to make good any deficiency there 
may be on the bankruptcy of the other partners : 

(/) Houlton's case, in Devayues w.NobUy \ Meriv. 616. 
"{g) Brice^scase, in D&caynes v. Noble, 1 Meriv. 620. ^ 

3) Paniell v. Cross, 3 Ves. 277* SkeclCs case, in Deoaynes 
V. Noble, 1 Meriv. 563. 

(t) W.ibid. Houlton's case, Jokneii^s case, h.nA'Brk^s ease ^ 
\i\ Devaynes V i NoUe, 1 Meriv. 690* « . . 
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not^'is there any rule of convenience that d^t^rminey 
within what period ai creditor muj^tmake hia demand 
on the aurviving partners^ or be considered to have 
waived his claitn on the estate of the deceased (k)* 
If a creditor of a firm of bankers after the death 
of one partner continues to deal asi usual with the 
surviving partners, and receives pa3rmenfs from 
them equal to the amount due at the time of 
such death of one of the firm, but on the whole 
increases the debt due to him from the firm, by 
paying in additionall sums of money, he cannot 
c6]iae upon the estate of the deceased for payment 
of such debt; for in that case the payment of money 
^y the bankers to their creditor will be af^lied in 
liquidation of the aebt first due» unle^ at the time 
of payment the money has been expressly appro- 
priated by the debtor or creditor tin; satisjfaction of 
$ome particular demand (/)<. 
; The above case does not seem, reconcileable with 
another casediecided by the same judge, and io^ 
which the same parties were plaintifis and der 
fendants, and which came before the court at the 
samp time : in the latter case it appeared that the 
creditor of the firm had, since the death of one of 
Ae partners, continued to deal with the surviving 
partners) by drawing out and paying in money, on 



(^k) SUech*^ aisCy in Devm/Hes v« NobUi l Meriv* 563* 
(/) Claytons case, in Devaynes v. Noble, &» 604^ 
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the whole increasing the debt, but at no time 
having reduced it ; it was then said, *' true^ he 
makes them debtors for a new sum, but how is that 
an acquittal of an old debtor (m)?" But in the former 
case it had been said, ^^ when there has been a 
continuation of dealings, in what way can it be 
ascertained whether the specific balance diie on 
a given day has or has not been discharged, but by 
examining whether payments to the amount of titat 
balance appear by the account to have heesk smde ? 
you are not to take the account backwards, and strike 
the balance at the head insteadof the foot ofit(n).'* 
The distinction between the two cases just cited, 
though apparently inconsistent with oim another, 
is made perfectly clear and saiisftictory in a case 
subsequently decided at law (o). From which iffe 
appears, that if the creditor blends the account 
of the old firm with the account of the new firm, 
then payments made generally by the new fihn 
must be applied in reduction of the debt due by 
the (Ad firm ; but if distinct accounts are made, 
and money paid by the new firm is in dieir 
account appropriated in payment of their debt,11ie 
estate of the deceased partner will still conAftua 
liable (/i). And in this case it was said, that 



,1 til > II 111 I ii^»*i^>^*——i—i^f»—w—**»»^—iiT»«»»^— <***—— ****Ti«M*M*l» 



(m) Palmers case f, in Devaynes v. Noble, l Meriv. 633. 
(n) Clayton's case, in Devaynes v. Noble, 1 Meriv. 604. 
(0) SmsoH v< Ifigkam, 2 Brl^C. 65. 
(p) Id. ibid. 
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it was on the ground that the accounts were iso 
blended that the case before (7) mentioned was 
decided (r). 

Thus where a bond was given by country bankers 
to the several persons constituting the firm of a 
London banking-houset conditioned for remitting; 
money to provide for bills, and for the repayment 
of such sums as the London bankers should ad'^ 
vaBoe on account of persons constituting the firni 
of the country banking-house, or any of them; 
asspciated or not with other persons. One of the 
partners in the country bank died, a considerable 
balance being then due to the London bankers. 
It was the course of business between the twd 
houses for the London bankers to send in to the 
country bankers monthly accounts of receipts and 
payments. In the month following the death of 
the deceased partner, the London bankers received 
sums in payment more than sufl&cient to discharge 
the balance then due; but during the same time 
they advanced money on account of the country 
bankers to an equal amount In the first instance 
the London bankers entered in their books all 
receipts and payments made after the death of 
the deceased partner to the account of the old firm, 
but ihey did not transmit any account to the country 
bankers until two months after the death of the 



(q) Clayton's ctm^ in D^oaynes v, NobU^ 1 Meriv. 604. 
(r) Simson v. Ingham^ 2 B, & C. 65 ; per Best, J 



^04 OF A DIS8OLUTI0X 

decesasi^ partner, aikl then they traasmitteGb iim$i 
^tiqct. accounts; one, the aecou&t of the<MAm 
made up to the day of the death of the partner; mud. 
upothei^, a new aqcoimt containii^ all payaieiite and 
fec^ipts subsequent to that time ; it vvas held that 
4j^ entries in the books of the London bankois did 
not amount to a complete appropriation by them 
of the several payments to the old acconnti such 
^ppropiriation not being complete uflitil it was.cotu^ 
ipunics^ted to the party to be affected by^it ; aod 
thei^fore that the London bankers, nQtwithitandiag 
those entries, were entitled to apply the paymeittte 
received subsequently to the d^ath of die deceased 
partne^r to the debt of the hew firm^^^. 

In the above case it was said to be a gpenaral 
rule, that wh^re one of seTeral paiiners dies, imd 
the partner^ ip is in debt, ond the surviving partners 
continue their dealings m ith a particular creditpr^ 
and the latter joins the transactions of the old and 
the new Bxwk in one entire account, tbea. the p;^^ 
menta made from time to time by the surviviii^ 
partnei^ must be applied to the old debt (t). 

.Where; on a dissolution of partaership^ a credyU 
tor of the firm gave his security to tibte. outgoisg 
partner, in satisfaction of. a debt due. to the ottfty 
gpipg partni^ froiKi the cpntimiing partecr; it^asi 
screed between the, parties that .whatever, mam 

— ■ ' ■ T 

(») Simeon v. Ihghamj 2 B* & C. 65, 

{0 Id. ibid. D.Bayley, J. / • ' 
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4riioBlo beectane^e from 'Ate ovrfgoing partner to tfie 
Mntmiiiog partnefr for busitiesb to be done on fans 
-BocoiiBt, should be applied in liquidation of the 
' above «kbt ; the outgoing partiier died, : and bis 
eMtiltors moveted against the joint creditor on 
'his seenrity } the continuing partner who survived 
became insolvent, and the creditor filed a bill 
against the executors of the deceased and the sur- 
vivor, and it was ordered that the creditor should 
have satisfaction from the assets of the deceased, 
and that the money due from the deceased to the 
'Surviving partner for work done since the dissolu- 
tion, should be set-off against the debt originally 
due from the survivor to the deceased on the dis- 
solution (u). 

Where on a dissolution of partnership the con* 
tinning partner covenants for a valuable considera- 
tion to pay the partnership debts, and.to indemnify 
the outgoing partner against them, and dies without 
having discharged all the joint debts^ some of 
which the covenantee, who survives, is compelled 
to pay, the survivor by bill in equity may reim- 
barse himfifelf front the assets of the deceased, and 
have those assets applied in payment of the joint 
diebts sttU remaining unpaid (s). 

It remains to be observed, that if the next of kin 
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(ii) Ckeeiham v. Crow, i McClelland & Youpge, 307. 
(j) Mvsson V. May, 3 V. Sc B. 194. 
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of a partner dying, leaving the partneiship accounts 
unsettled, refuses to take out admitiistrattoa, the 
eoclesiafitical court will grant a limited adminis- 
tration to die sunriving partner, for the purpose of 
substantiating proceedings in Chancery, although 
it appeai:s he has not sudi an interest as to entitle 
him to be cooeidered a creditor (jf J« 

Of) Cawthom v. Chalie, 2 Sim. & S(u. 127. 
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Articles of Copartnership between live Persons in Trade. 

This Indentare miade on tlie ..... day of 

in the year of oar Lord i8'27, between A. of the firs^t 
part ; B. of Uie fiecond jiart ^ C. of the tiilrd part ; £>. 
of the fotirth part; and JB. of the fifth part. 

WHEREAS the Baid A.B. C. D. and E. have agreed Agi-eement 

to become copartners in the trade or bn«iness of MrtMnT** 

for the term and time, and in the manner and under and 
subject to the provisionfiy conditions, covenants and 
teigreements herein mentioned and contained. 

NOW THIS INDENTURE WITNESSETH, That Covenant 
for effectuating the said agreement, and in considera- ^^^* 
tion of the mutual trust and confidence which they 
hare and repose in each other, each and every of them 
the said A. B. C, X>. and £. for himself, his heirs, ex- 
ecutors, administrators and assigns, doth covenant, 
promise and agree with and to each and eyery of the 
others of them, and their respective eitecotors and ad- 
leoinistrators, by these presents, in manner following ; 
<that is to say,) 

istiy. That they the said A. B.C. D. and E. shall and 
will become and be and remain copartners and joint 
traders in the trade or business of ..... . 

2dly. That the said copartnership shall commence on To com- 

^ <2 mence. 
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the day of next, aad shall coutinoe 

for the term of twenty-one years thence next ensuing^ 
if the said A. B. C. D. and E. or any two of them^ 
shall so long live. 
Deter- S^^ly* Provided always, and it is hereby agreed and 

minableby declared between and by the parties to these presents, 
that if at the end of seven years to be computed fropi 

the day of next, or at the end of 

fourteen years to be computed from the same ....... 

day of (in case the said copartnership shall 

so long continue), any one or more of them the said 
il. J?. C. D, and E, shall be minded or desirous tliat 
the said copartnership shall cease and determine, ^nd 
of such his or their mind and desire shall give s^^ 
IQonths previoi|8 notice in writing, to the ot^iers of 
them, or leave such notice at the place whf re the said 
trade or business. shall be carried on^ then and in that 
case immediately from the end of the. said seven or th^ 
$aid fourteen years, as the event may be, the said co- 
parti^ership shall absolutely cease and determine; and 
each of them the said A. B. C. X). and E, dotI> for 
himself, his heirs, executors, administrators and assigns^ 
further covenant, promise and agree with and to each 
and every of the others of them the said A. B. C, Z). 
^nd E» and their respective executors, adminisltr^^ors 
and assign^, by these presents, in manner following^; 
(that>s to ^ay), . , . : , . . , 

Style of 4tbly. That the firm and style of. the said coparti\er- 

the firm, gjjjp q^ house of trade shall be • 4 

Whereto S^bly, That the trade or business of the said copart- 

be carried nership shall be carried on in or in such 

^"' oth^ place or .places as the said partners shall hereafter 

fix or agree upon. 
Capital to 6th]y. That the capital in joint stock of the said 
con»9tof copartnership. shall consist. of the sum of £•.,... . 



to be made tip or browiglit into the said trade or basi- £. » .••fiiid 
nefis in manner faereinafker mentioned, (that is io aay) brotwht in 

that the sum of £ is to be advanced andinsharai : 

brought into the said trade or business by the said j4, ^^^''i"^^ ' 

the sum of £ is to be advanced and brought 

into the said trade or business by the said B^ and the 

sum of £ to be advanced and brought into 

the said tr&ide or business by the said C. £>• and E, 
severally and respectively ; [if the firm is merely a new 
fifm btf'the introduction of a new member, and a stock and 
capital already employ^, then say instead of the fore- 
going, or as the ease may be, (that is to say) that : the 
stock now used in carrying on the said trade, (the par* 
ticulars of which stock are mentioned and set forth in 
a written book, signed by the said A. B. C X>. koA 

E.) to be of the value of £ and to be the 

property, or to be brought into the trade or business of 
the said copartnership by the said A, B.C. and i>.' in 
the proportions following, (that is to say) two-fifth 
shares thereof by the said A, one fifth^share thereof 
by the said B, one-fifth share thereof by the said C, 
and one-fifth share thereof by the said D, and the sum 

of £ is to be advanced and brought into the. 

said trade or business by the said JB.] 

7thly. That the said joint stock and the increases Joint 
thereof; and the gains and profits arising firom the saihe, ?^^^ ^^ 
shall (subject as hereinafter mentioned) be used or to be used 
employed in the trade or business of the said copart-.i^^'^^'l^* 
nerahip. 

8thly. That the rent of the house and buildings in Reui, . 
.' aforesaid, or of any other house or build- !^"?^ 

' "^ repairs, 

ings where the trade or business of the said copartner- rates, &c. 
ship shall be carried on, and all repairs, additions and^^|^^P^^ 
alterations of, to and in the same, and all taxes, rates, stock; and 
assessments, parish duties and impositions which shall ? ^^ ^^ 

ue&ciencv 

be laid, imposed, or become payable for or in respect bj the 

X 3 



fMtoqy of the $a«ii^ and ibe wages. m4 msiBteaaoi^ of all 

^'Stm ^^^>^ appmticeft Md. «(srvi»te ceapoclivd^ wImk shuA 

rei|MctHr«) )ie vsed oc csBsqployed in tbe.bjo^iae^s ft or boloi^^g to* 

nHoBBMH. ^ ^^ copcurtBiefdUp^ and all nooeasaiy a»d piof^r 

ebai^pQi. and ospase^ which shall he oopai^oiied or 

wcnmd lA or Afxat, the trade; or biisiiieiia of thctaaid; 

ttopactqesdiip or in anjwiae rdatiog tbejrej»^ and «K 

debts and duties ^Mck shall bo owii^ foe 0ff vpon 

aoooQQl:. ef the said tiade cr bosuieaBy and aU loaae^ 

and dawages which riiall come and ha^iea m the^sawo^ 

shan he sipstaiiied^ paid and home bj and o«rt of the 

joint stock of the said copaitnerdiip^ and the g9in» 

and prolits arising from the same; or in oaee the same 

ahall become deficaenty tbeoibgr aH of them the said An 

B^ C. D. and IL out of their lespectiie separate eal^es. 

m Ibn duuDes and pioportiaDa foHDwing|.(that ia to say) 

• • . . • ^ • sharat hji the said A* his exeenloirsy adim-' 

nistratora and assigns, [ami so on accorSng ti^^Hhetpro^ 

porAm of iutm'ea^ beloagiag tp^ tit nt/mcHw pantmrs*'^ 

Partnen gtUiy. Thttt tike Said uL B. C. J), and £. shaft be 

^^^^ entitled to the clear net ^os wtA paefits aijisingfroqd. 

spective Ae^ trade or hnsineaa of the said coparttienshq^ in tbe^ 




^^ ^^ auomer foIkming^(thal ia to aagf^) the said 4» Us qjeq^ 
catorsy administrators and aasi^is^ ahalL be enlilled to* 

• shases of sncb dear aat gaina and pco^ts 

ansiag ftom the tsade or bqsinfiSft of tho; saiA qopasth 

nershipy the said JB« to^-fco. Itmd. m om aixmUvgto^ lAe> 

mtiratof iherespectioei ptwintrs^ 

^rofito ^ ^ othly. That the said shares of the said dear net ^jaiBSi 

paynUfr and profifes. ariaii^ fipoHL the trade or bamnessiof the said 

qoarteri^. eopartnersluf, to whioh the said A.. JBw C D. and E, 

their Beqseeture ezeaiton^. administmtor% andi asaigBs^ 

may be ssspectiiTel}^ entitled as. afosesaid, shall be had 

and received by thesaid A BL C. i>.. and E. vtwfmxtigmkff 

their nespective exeontors^ administrBto» andi aaai^M^ 



bf four even asA eqml ^ptorteily paymeiito^ on th« 

dn^c of ^ . « •— # ^ iveteiy jeiiry tke first 

qa»ieilgFpajaieiittbere<^to'beited0efttto 

day of next ensuing^ 

iiflklf. Thai die taid A. A C. D. end E* and their PartMre 
nqiectm execatott^ admAiiBtnitoni atnd aesigas, fthaff. ^j^^^ 
be entidltd to tike atoek of the and cOpartQerriHp and the stock 
the wereiMe thefedf m maimer Mlowkig^ (that is to^"^, 
say) at the end of the seid e^iailnefdiip, Ihei said A. spective 
his eMenton, adninislvators and assigns, shUi be «n-|||,^S^ 
tifled to have and fsceive^ out of sach stodi of Ae said tioa^ 

copntaeiMp and the iitcMuie thereof - 

sbacea of Ae same, the said B. shaB be entitled to 
^ . « ^ . . shares theveof, {md so m acdording to thef 
interest of t6^ respective partnenri^ 

lathly. That all appventiees, do&a and senents^ if All ap- 
any, which liie said copaftnoafaip sMtt agree to board, ^d^^ 
who shall b^ taken^ retained, nsed or emploj^ed in orvants to 
about the said joint trade or bnsiaess, shall be boarded ^|»^ "^^ 
and lodged by the said il. in aforesaid. 

i^ihly.. That psoper bodoaof accoont shall be kept Bbcfooff 
by the said pastiesy and tfiat tme,. phn and pesfect ^^|[^^ 
entriea shaU be made therein of aB Ae* monies, geods^ 
watfiUi mewbandizes; efleots> debts and other tbiags 
bdonging er mating to the trade or bnsinesfr of the 
said copartnerohipy ortrinch) shall be reoeiTed, paid^ 
soU or oontmcted for in- Ae course of svcb tmde <nr 
banness, and of all such other mateei» and transaictions 
as may be neeeseary* or nseftil' tor the better manifiarta^ 
tien.of the steteand preeeedinga of Ae trade or buni^ 
nesB' of tke said copartnerslipi^ 

I4thly> Thai the said books of account, together with Books of 
all bonds, bills, specialtieB^ assurances, notes, letiei;^ uxount, 
and etber wnHingSy wkieh shsJl from time to time conh jg^ at 



cemthe said copartnershipy shall remiria and be kept counting. 

house. 
X4 
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attheeomtingk-lMMiise.Xer ftb^yor OS flk eamtmaybe) im ■ 
....%. «feiesaidy'Qr'in such other iplaoe whiKBiBiich . 
trade or. bittioeBS of r^K said .QOpartaership shall' ffroa^i 

time to time be carried OQ« .• • *\ 

AllfMit^ I5thlyi; Thateach and emery of them* tfaeiaid A. B. 

hav«^»> ] ^'^ ^" ^^ '■^* ^^^^ ^^' ""^y ^^'^^'^ ^^^^ ecoess to impeofc. 
cess tfl atid examine, castnp and^copy oai the samoy at'hi»ftnfl' 
^'^^' theici awniwill aad fnleasiirey iwitiK>Ql aBj^'hiodrance or 

denial of of l>y the 4>tbefs or or&er of tbem.: 

Busmess i6tbly.* That the trade or bosinesa of the said '00« 

nagedw' psuf^oT^P siudl .be totaHy and etttirdy oarriadiom 

part of the managed and ooaduoted by die said A* B* C andi Df 

firm only, ^q^ j|j^^ Abe ssiA E. shall not iitterfem therein, exc^ 

tbabiheia to have.sacb liberty to inspect^the aecounta 

, thereof as aforesaid. But.the«iidul«<iS. G* D. andJB* 

sh^ not have of be entitled to chunk from ibe said .E. 

hisexeeotora and^.administsators, • any. sum or 9Uin^ of 

. money^i m other ^ccmpenMations ^^hati^aever, for theio 

care and tronUe .in • carrying on, masmgiBg and 'oon^ 

ducting 'tile same. • .« •: ; . > • 

CovaiiBot lytUy. And .each.and. every of tbem the said«4f •£» 
f^S^^ C. and A each of them so far aa relates to theiftots 
find deeds of himself, his executors or administraliHB, 
doth 'for himself, his heirs, executors,. administnljQrs 
aild assigns, covenant' and agree to and! mth ^ others 
and odier of them, his executovs andadministiatoes, 
and ^ also to and frith the said E. his ^^eoutors nad 
administrators, • in jnanner* following, (that, is to Jiay) 
that they the said A. B. C. and D. shall and will at 
all times during the continuance of the sind copartners- 
ship, diligently and faithMIy employ themselves in and 
. »- . — f-i 

* In case all the partners are to be engaged in the management t)f 
the partnersbip business, there will be no difficulty in soitiiig tills 
s^nd the foUoyying'diHises to tiiat purpose. 



aflfatrs and buaineii of tlie said copartnerships* 
and carry on^ manage and conduct the tirade or busi- 
ncsa tberebf for the greatest benefit and advantage of 
the said copartnership. 

}8tbly. That each, and every of them the' said A. B, To heyi^t 
aandD. shall and mil be just and &ithfal to the'>''^^^^J^>;' 
otber».and oibmr of- thera>> and to the saidJE^ in allin^'&c. 
hayings^ aellinga, aeeolinte, reekooings^ receipts, pay 1- 
ments, .dealings and transactiNnis^ in and about t the 
premises. 

. a^Uy. And riiaM abd will on tequesl give, make- and give 
aod render to the 4)4her or others of them, and to tlie a<^<»o<>M 
said E, a just end £eul)hful account of ihe same, when . 
aadtBo often as the same shali" be reaaonabfy required.- 1 

todhly. And that each and every of them the said aodinfurm 
A. B,. a and i). > absU and will ai all times during the ^l^^^u' 
ci^ntinuanoe of the said oofiartneiakipy upon* every rea-^ ing to the 
soaable reqiieatof the others or any mother of tfaem,inform ^^Ip^'^^"^'^' 
tho'Ctham or otber of them of all such, letters, aceoants^ 
writings and other, things which shall orimay come into 
his 01^ their hands, or knowledge in any wise touching 
or)c0ncerntng the trade or basiocBfr of the said copart* • 

nerdifp. Notto 

2 lady. That none of them the said A* B* C. and.D. employ 
shall, without Ae consent in writing- of the others or ^^^ ^^ 
other of them^ employ any of the monies, godds (or credit of 
effects belonging to the said copartiieriihip, or engage ^^^^^' 
the credit thereof in any matter or tiling, except on the account 
account or for the use and benefit of the said oopart^* ^^^T^^* 

* without 

nership* ; consent. 

' a^dly. That none of them the said A. B. C. and i>. Not to 
ahall or will, either by himself or any other person or ^^®jj'° 
•persons whomsoever, during the continuance of this trade. 
copartnership, directly or indirectly engage in any 
trade, manufacture or business, except upon the 
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accoaafc and for tbe bentit and adwitage o€ ih^mUl 

eoparteerahip* 
Every ^f^dfy^ Tlutt in aH cases whans thefe shaft be oecik 

bond and gion to give any bond, note or other seeurity fa^ dw^ 
cnitty payment of any sum or sums of moBiey on aeeouni of 
must be the said copartnership (othet than* and except where 
bj^aH^he ^^ contrary shall in the commoft covrie of btisiAssa 
managing be ttnavotdfJUe),, tbe same shall be respeetiveir agreed 
P^"^""' to and executed by all of diem the said / B. C 

and D. 
If not, 8€K 24thly. Thatif any of them the said A. A C and I>* 



eiven^ to ^^^^ ^^^ ^^7' ^^^ bond, note or other seeurity ^^cept 
be deemed itt the case before menlioiied)> whichi' shall not be ex- 
^" ^^® ^ ecnted and signed by ihe others^ or crtber of thett^ then 

separate i 

account of eyery such bond note or other secivity shatt be deemed 

the part- to be given on the separate aceoant of the person or 

ner givmg p^„^^^ giving the same^ a«d he or dley shadl aocoid» 

ingly pay^ satisfy and d»diar^ the same out of hssi or 

their separate estate, and shall indemnify and nm$€ 

hamdess the othem of other of ihem, and theirndhie 

heirs^ eaieeutofSf and adminnctiatOfSy and every of thoir 

estete and estates, of and from the payment th«reof,.a]id 

all actions, suits, costs, damages and expencea ott 

aaconnt theieof^ 

Not to %ihly. That nose of themllK said A. B. Cand. IK 

talieap- ahaU taike any apprentice, or hire any joiisiieyman or 

^^^ servant in tbe tntde or busuws& of the saad eopaHaer^ 

coBsentof ship, againsi the consentand agreement of the others 

''^^^^^'^•^oi other of them. 

26thly. That if any of them the said A. B. a mid JX 
shaE at any* time dsring the contiMamee of the: smd 
copartnership kuA any of the monieS' or deliver upm 
credit any of the goods balonging to the said copait- 
nership, to any person or pevsone whom, the ettem or 
other el thens shall befoue the landing or dtlifiericig of 



such mcNney ov gaodft bava ftHtodden ikem or bim (by 
notice in writing) to trust, then and in auch eaae th« 
ptrtj sx> lending or delivering upon credit any anch 
aMMBey or gooda a» aforesaid, sbs}! pay to the said co- 
pefftnenhip so mmch ready money as the full amount or 
rabie of like money or goods Which he shaU so lend or 
delivei upon credit as aforesaid shall amount uaIo or be 
valued at 

!!7thly. Thftt none of them the said A. B. C. and JO. None to 
shall buy, order and engage in any contract for any ^ °^re 

goods, or any other article whatsoever ex- than £. . . 

eeeding the valne of without the consent in "^^^^^^ 

writing of the others or other of them first had and ob^ consent, 
tanied ; and that if any of them the said A. B. C. and 
IX shall buy, order or contract for any goods, wares 

and merchandi^Kes exceeding the value of £ 

without such consent as aforesaid first had and ob- 
tained for' that purpose, then and in such case the 
others or other of them shall have it in their or his 
choice or option, either to receive and take such goods, 
wares and merchandizes for and on account of the 
said copartnership, or to let the same remain and be 
for the separate use and benefit of the party who shell 
so buy or contract for the same without the' consent of 
the others or otiier of tftem as aforesaid. 

tSthly. That none of them the said A. B.C. and D. Not to be- 
shalU without the consent, of the others or other of them ^®™® 
iui writing first had and obtained, enter into any bond^ 
or become bound as bail„ surety or security with or for 
any person or persons whcunaoeyer, or subscribe any 
poKey of inausance. 

T^if. Ihat none: of them the sntd A M^ C. aoANordo 
IX shall do ov willingly suffec tbibe dons: vof act, matter ^J^ther 
Sf (iUiig wibalsoei^er whereby co by meanai wheceof th& which 
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stock may fttock iti trade of the B&id copartnership may be nenJ^f 
e^j * "^ ' attached, or taken in execution. 

Each ^oihly. That each and every of them the said A. B. 

covenants Q. and D. shall and will from time to time duly and 
pri^te punctually pay and discharge the debts now due and 
debu,and owing, or hereafter during the continuance of the said 
nifv stock copartnership to be due and owing from him to any 
against person or persons whomsoever, and shall and will at all 
^""^ titties hereafter during the continuance of the said co- 
partnership save and defend and keep harmless and 
indemniBed the others or other of them, their and his 
heirs, executors and administrators, and the stock of 
the said copartnership and the increase thereof, of and 
from all their respective private and separate debts and 
engagements, and of and from all actions, suits, costs 
and charges, damages andexpences on account thereof. 

Annual 3istly. That on the day of , • 

accounts j,j every year during the continuance of the said copart* 
taken. nership, a full and general account in writing shall be 
made and taken by the said A. B. C. D. and ^. of all 
such goods, wares and merchandize as shall have been 
sold in the trade of the said copartnership, and of all 
the stock, monies, debts and other things belonging or 
due or owing to- the said copartnership, or due or owing 
from or by the said copiMrtnership to any person or peF<* 
sons by reason of the said trade or business^ and of all 
such other matters and things relating to the said trade 
or business; and that the said general account or rest 
shall from time to time be written in five books, and be 
signed and subscribed to every such book by each and 
every of them the said A. B. C. D. and E. within three 
calendar months aft;er the time appointed for taking 
thereof respectively ; and that after such subscription 
each and every of Uie said parties shall take one of the 
said books into his custody, and shall be bound and 
concluded by every such account respectively, unless 



some manifest error shall be found therein within six 
months then next ensuing, and be signified by any of 
the said parties to the other or others of them^ in which 
c^e such error shall be rectified. 

SStdly. That within the space of six calendar nioutha A full ac- 
next after the expiration or determination of *l»e.«aidgJJJJ!J^(Jjj,^ 
qopai'tnershipy a true, full and particular account in taken 
writing shall be made, stated and settled between the j^'^mhs^^^ 
said parties to these preseuU of all the stock intradsi after His- 
monies^ debts and expenees then remaining and being ^^^^^^1^^' 
ia th^ trade or business of the said copartnership* and payment 
of all debts and sums of money d4ie and owing, from or ^^^^-^^ 
by the faid copartnership to any person or persons for. 
whomsoever ; and that upon the finishing of such laatr* 
mentioned accouuti the sakl A. B, C. D« and JEL shall 
forthwith pay or take good orders for the safe and 
steady payment of their respective parts and shares of 
the. debts and duties owing by them upon their joint 
account in respect of the said ^copartnership. 

33dly« That then and in such case the said A. B. C. Stock to 
D< and E. and their respective executors, administra* J^^ ^^' ' 
tors and assigns, shall have and receive their j-especlive 
shares of the stock of the said copartnership, and the 
increase thereof, in the manner hereinbefore men- 
tioned, 

34thly. That each and every of them the said A, £. Each to 
C. D. and £. shall also mutually give unto the others enfei'>»^<> 
and other of them, a bond m a sutncient penalty for the pay- 
the payment of their respective p%rts> share .or proper* "?®V^ ^ 
tions of the debts owing by them in respect of the said gpective 
copartnership, and for the saving harmless and indem<» ^"^^ ^^ 
nifytng each other of them, his heirs, executors and 
administrators, of and from each other's part, share or 
proportion of .such debts, and all costs, damages and 
eirpence^ on account thereof. 
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Each to SSiUy. That eadi of (hem ihe said A. B. C. D. and 

the*^^^. ^' *^^^ ^P^^ "^^ diriuon and pactitioii «s aforesaid^ 

wril and Bofficiendy assign unto each other» entitled 

thereto under or by virtue of these presents, his eat- 

ecntOTs, administrators and assigns, his diare of all 

such debts and sus^ of money as shall be doe and 

owing to the said parties on account of fte said co<^ 

partnership, and authorize and empowtf him and theni 

to recover and receive ihe same, and do and execute all 

BQdi oAer acts, deeds, matters, things, assigmnents and 

assuiances in the law which shall be necessary or expe«- 

dient for vesting the sale, right and property therein in 

the partner to whom the same shall upon such divisioii 

or partition belong. 

After din- 36thly. That after such partition or division shall be 

^J^^^*^® made between the said parties, none of the said parties, 

paitaen his ezecutors or administrators, shall discharge finy debt 

todis- 0f debts which shall upon the partition or division be 

charge any 

debts. allotted or assigned to the others or other of. them, or 
in any respect interfile in the receipt or recovery there- 
of or otherwise, except upon the express request of the 
person or persons to whom the same shall be so allotted 
as aforesaid. 
Id case of 37thly. That in case any of them the said A. B. C. 
ecQtor en- ^* ^^^ -^* ^931 die before the expiration or sooner de- 
tiiled to termination of the said copartnership, then and in such 
^^^ case the executors or administrators of the partner so 
ceased dyii^ shall be entitled to the share of such partner in 
P^^'^®^' the joint stock of sudi copartnership, together with his 
share of the increase thereof^ to whi^ such partner was 
oititled on the settlemoit of accounts next preceding 
his death, in the manner hereinbefore mentioned. 

to hTvTthe 3®**^y • ®*** ^'^^^^ ^ *°y "®** ^^^ ^^ surviving part- 
option of i^^'B shall have the choice and option of taking to them- 
taking his selves all the stock belonging to the said copartuersbip. 
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provided raek dioice ainl option be dedurod by such simre in 

swrvrving partaers within die epace of next ^^ *^^^' 

after the decease of the partner so dying, l^ same wiit* 
iog under their hands to be delivered to tine executors 
or administrators of auch deceased partner, or ii^ft for 
tberaor hhn at tlie house or shop where the business of 
A» copartnership ahidl for the time being be carried on. 

Sgthly. That in case of such choice or option being on paving 
made by the surviving partners to take to themselves all thereof to 
the stock beUmging to the said copartnership, then and the de- 
in anch case the said survtviniir partneis shall pay to the <^^^^'^ 

® *^ * ^ executor* 

exeeutoiB or administrator of the partner ao dying the 
amomit <Mr value of the share of snch partner in the 
stock belonging to the said copartnership as aforesaid ; 
and lihat in any such case the surviving partners shall be 
entitled to the share of the partnerao dying in the atodc 
ef the copartnership, and to the clear net gains and 
profits that may thence after be derived therefrom, in 
propordon to their respective shares of and in the resi 
due of the stock, and of the dear net gains and profits 
arising from the trade or business of the said copart- 
MiBhip. 

40thly. That after the death of one ot more of the Survivors 
paiteers as aforesaid, the surviving or other partaers [^ carrion 
rfiatt thenceforth carry on the business of the saidnessas 
copartnership upon the terms, and with, under and^su^^- 
subject to the powers, provisoes, stipulations and agree- 
ments hereinbefore contained, or a0 near thereto as 
circumstances will admit, until the eiq;>iratioti or sooner 
determination of the said copartnership by virtue of 
these presents. 

4istfy. That if any of them the said A. B. C. D. Any part- 
and £. shall at anytime during the stud copartnership, p^r enter- 
with his or dietr owp sepaate monies, or with the L^^other 
monies or credit of any other peraon or persons, be trade, &c. 
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^vi^ d^ engaged or concerned in any trade or basiiieBB vrUbpni 
dead. Ihe consent in writing of the others or other of them 
first bad and obtained, or if any of them the said A* 
B. C. D* and E, shall issue out, giye, Skecepty indorse 
o<r negociate any bill or bills of estchange, or any pro- 
missory note or notes, or any public or other security 
in the copartnership names, except ^pon the joint trade 
thereof, and conformably to the true intent aqd mean- 
ing of these presents, then «aid in such csEse it shall 
and may be lawful to and for the other partner ^r 
partners at any time thereafter to detertnine the said 
copajrtnership, and then and in such case the said 
stock in trade of the said copartnership ,9haU belojog tq, 
l^nd the trade thereof be carried on by such other per- 
sons or person for their and his own benefit, and such 
payment or compensation shall be made to the partner 
or .partners so becoming engaged oif being concerned 
in any other trade or business, or so issuing out, giving^ 
accepting, indorsing or negociating notes, bills or 
securities as aforesaid, as his or their executors or admi* 
nistrators would have been entitled to if such partner 
oi: partners had died during the continuance of the 
said copartnership. 
Doubts to 42dly. That if any doubt^ question, diflference^ c^u^e 
iaa%kr»- ^'^'*^'t shall at any time or times hereafter arise or 
fm^ ^ happen between or amongst all oyr any of tfie s^id 
parties to these presents, or between any of th^n^ and 
\ . the executors, administrators or assigns of any of thea(^ 

touching the construction of these presents^ or^.^ny 
clause, matter or thing herein contained, or any accoui^t 
to be taken as hereinbefore is mentioned, or any ot^^r 
matter, cause or thing whatsoever in ainy wise . reTating 
to or concerning the said copftctnership, and such 
doubt, question, difference or dispute «hsdl not be fuUy 
decided among themselyed within One calendar month 
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after the same shall arise, then and in every such case,« 
9uch doubt, question, difference or dispute shall upon 
the request of any of them the said parties^ or the exe- 
cutors or administrators, from time to time be reduced 
into writing, and be committed and referred to the 
hearing and arbitration of three indifferent persons, two 
of them to be chosen by the persons so doubting, 
differing or in dispute, and a third by the person first 
choseti, which three indifferent persons shall accord- 
ingly be chosen for that purpose within the space of 
two calendar tnonths next after such request, and the 
award, order or determination of the said three per* 
sons to be chosen as aforesaid, or any two of them, in 
the matter or matters so referred to them, shall be 
binding and conclusive on the said persons so doubt- 
ing, differing or in dispute as aforesaid, and their 
^respective heirs, executors or administrators, and shall 
be performed and kept by them accordingly without 
any further suit or trouble whatsoever, so as* such 
award, order or determination be made and set down 
in writing under the hands and seals of the said three 
persona, or any two of them, within the space of twenty** 
«]ght days after all the said three persons shall be so 
elected as aforesaid. 
43dly. And lastly, that for the further and better Tb«awn^ 



enforcing the performance of the award so to be made ^^ ^ 
as aforesaid, the reference or submission for or in fj^ eooit 
respect of the same shall from time to time be made^'f^^QC'* 
a rule of the court of King*s Bench, according to the ®*"**** 
direction of the statute in that case made and pro- 
vided. 
In witness, &o. 
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IL 

Articles of Copartnership between Two Persons in Trade. 

ARTICLES of Agreement indented and made this 

day of in the year of our Lord 

between il. JB. of of the 

one part, and C. D. of the same place of the second 

Witness part. WITNESS that the said A. B. and C. D. 

"6**^- agree to be and continue copartners in the trade and 

meut for ® f /• 

copart- business of for the space of twenty-one 

nershipde-yeo^ra determinable as hereinafter is mentioned, in 
able. ' which trade and business neither of the said parties 
Not to bo during the said copartnership shall deal separately on 
carried on j^jg q^jj account, but only for the mutual benefit and 
separate y. ^^g^^^^gg ^{ y^^^ii. AND that the said A. B. agrees 
be l^rougbt to bring into or continue in the said trade the sum 

i°* of £• and the said C. X). the sum of 

Firm: £ AND the said copartnership business 

Place of gjjj^jj continue to be carried on in their joint names at 

determin- their present dwelling-house in *..,.. . aforesaid, 

able by no- pr such Other place as they shall jointly agree upon^ fpr 

twenty-one years to be computed from the . . . . . ^ 

day of if both the said partners shall so long 

live> but to be determinable at the end of the first seven 

or fourteen years thereof upon either of the said parties 

giving to the other six calendar months previous notice 

Bath t« ^^ writing of bis intention to dissolve the sam^. AND 

assist. it is hereby also agreed that each of them will n^utuaUy 

and diligently assist in carrying on the said busioe^Sf 

and that they shall not delay or hinder the recovery <^ 

getting in. of any debts to become due to the said co- 

Monev re- partnership, but shall do their utmost to facilitate the 

eeired to getting in the same. AND THAT all monies received on 

wtonroMr ^^^^^^^ ^^ ^^ said trade or business shall immediately 
books. be paid into and become part of the said joint stocks 
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Bnd be entered into proper books for that purpose, 
together with all transactions relative to their buying 
and selling in the said trade. AND THAT each of the Equally 
said partners shall be equally interested in all profits^ |^ ^^^^ 
and bear equally all losses happening in the said trade and loss. 
or business during this copartnership. AND THAT increase 
the joint stock of the said copartnership and the profit ^^ ^^^ 
thereof shall from time to time be continued in the said joint stocV, 
trade, and shall not during the said copartnership be ^^-^ ^*° 
taken out or applied for either of the said parties sepa* 0^. ^jth-- 
rately, without the consent of the other of them in out con- 
writing under his hand, except such money and ex* 
pences as are hereby agreed to be paid and taken 
thereout. AND THAT the firm shall be A. B. and ^*'^"*- 
C. D. AND THAT no apprentices or servants shall ^^^Pjes 
be employed in the said trade without the consent of taken 
both the said parties, and that all apprentice fees shall "^^^^ ^f 
become part of the joint stock; and that such appren- both. 
tices shall be maintained as far as by their articles Fees to be 
shall be agreed upon, and such servants wages paid. ,^"n|"^^. 
AND ALSO the rent of the house wherein the said Appren- 
business shall be carried on, and all exp^nces offices to be 
housekeeping, shall respectively be paid from and outof ^"^cc. 
«uch joint stock. AND THAT whatever loss or damage Rent of 
ehall happen or be sustained by or through the negligence house to 
or dishonesty of any apprentice or servant to be taken ^^^^ 
as aforesaid, the same to be borne equally by each of joint stock, 
the said parties. AND IT IS agreed that the expence Losses 
of any particular entertainment of either of the said eq^Sy. 
parties shall not be included in the general charge of Enj^rt^in. 
housekeeping, but shall be paid by the party giving ments to 
such entertainment, unless such entertainment shall be ^^^^J 
given with the joint consent of each of the said parties, mg thewki 
PROVIDED ALWAYS, and it is hereby agreed, that ^^^'^^ 
in case either of tbe said parties shall choose to board boardont 

Y 2 
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^^.^^^® ^'^ and lodge out of the said dweUtiig-bousei then the 

the house- yearly sum of £ shall be allowed him out of 

^w^^^^ °^ ^^' ^^^^ joint stock for the expences of his board and 
to be paid ^^dging, and the common expences of housekeeping of 
out otthe the other of the said parties shall be paid out of the 
"°^ * said joint stock. AND IT IS hereby agreed, that all 
be kept in books belonging to the said copartnership shall be k^ 
dwelling- JQ the said dwelling->house, and that each party shall 
have free access thereto, and may take copies thereof. 
Yearly ^jj j) JHAT on the day of in 

rest to be "^ 



taken. every year during this copartnership (unless the same 

shall happen on a Sunday, and in such case on the 

Monday next following), a general rest or account of 

all matters relative to the said business shall be made 

and settled between the said parties,' and that such 

general rest or account shall be entered into two books 

, of account, each to be a duplicate of the other, and 

both the said parties shall subscribe each account 

allowing the ssune to be right, and that after the same 

shall be signed and settled they shall not be cancelled 

or called in question, but be conclusive and binding to 

the sai4 parties, unless some manifest mistake be 

therein discovered during the term of six months after 

the signing thereof, and even in that case the same 

shall be binding in all other particulars wherein na 

mistake shall be made to appear within the time afore- 

Wome *° ®*^^' ^^^ THAT neither of the said parties shall 

bail or during the continuance of this copartnership become 

**°^/ bound or bail for, or lend any money to any person or 

wiSoat persons out of the said joint stock, without the con- 

coiwent ; gent in writing of the other* AND THAT if either of 

bL^own ^^ *^ *^^ parties shall become bound or lend any mo- 

n^« . ney out of the said trade contrary to these articles, it 

Jointstock j^ij] \^ ^t his sole risk and peril. AKD ALSO that 

not to be ^^^ ^^^ ^^.^^ ^^^^^ ^^^ ^^^ ^^ subject to any private 



sur- 
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AehiB of eiAer of the said parties. AND ALSO that »ubject tb 
neither of the said parties shall trust or sell on credit Sebu.^ 
to any person or persons whom the other shall decide Neither to 
may not be trusted, upon the penalty that the pirty give credit 
'^viog such credit shall make good and pay the money ^ouey if 
so trusted if such person or persons do not pay the the other 
•^ame according to his, her or their contract or con- ^^y^^^i ^^ 
tracts, or within the usual time in which he, she or for the 
they ought to have paid the same. AND IT IS hereby ^°^*- 
further agreed, that in case either of the said parties to jg^^tJ^^g^^^ 
tiiese presents shall happen to die during the conti- vivorto 
nuance of the said copartnership, that then the sur- P">' ^** 

Sn&rs to 

viving partner shall pay unto the executors, adminis- represen- 
trators or assigns of such deceased party, if before dative- 
the first settlement of account the capital belonging to 
such deceased partner^ or if after the said general settle- 
ment, then the full value of the balances due to such de- 
ceased partner at the foot of the last general account of 
tiie said copartnership stock, which shall next before the 
decease of such party have been sealed and settled, and 
a sum after the rate of £. . . . , . . per cent per annum 
tipon the capital or balance in favour of such deceased 
partner, as the case may happen, in lieu of profits from 
the commencement of such partnership to the time of 
such decease, or from the then last general settlement to 
the time of such decease, as the case may happen, such 
sums respectively to be paid to the executors, adminis- 
trators or assigns of the deceased partner by the bond 

of the surviving partner, within , months after 

such decease, with interest for the same after the rate 
of £.5. for £.100. a year, and that thereupon all the 
said copartnership stock, and the profits and (oss 
from the commencement of the said copartnership, or 
last general settlement, as the case may happen, shall 
belong to the surviving partner. AND LASTLY it is Arbitra- 

Y 3 
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^ hereby declared and agreed, by and between the said 

parties^ that in case any difficulties or controversies 
shall happen to be or arise between the said parties, 
either before or after the expiration of this copartner- 
ship, touching or concerning this copartnership, the 
same shall from time to time, as often as occasion shall 
require^ be referred to three indifferent persons or arbitra- 
tors^ whereof each party to these presents, his executoiB 
or administrators^ shall choose one, and a third shall be 
chosen by the two persons so first chosen by the said 
parties, to award, order, judge and determine of and 
concerning all such differences and controversies be- 
tween the said parties, their executors or administratons, 
and that they the said parties respectively, their ns- 
speotive executors and administrators, shall and wiU 
stand «to and obey, abide, fulfil, perform and keep, the 
awturd and determiiiation of such persons so to be 
chosen as aforesaid, or any two of them, so as such 
award of and. concerning- the premuses be made in 
writing under their hands and seals ready to be deli- 
vered to the said parties, their executors or admu&is- 
trators> within one month .next after such refei^enoe. 
Awatd to AND FOR FURTHER and better enforcing the ob- 
bemade af^ervance and performance of every such award, the 
el'noV .«aiBe shall from time to time be made a ruleof die 
King's t court of King's Bench, according to the direction of 
' * the statute in that case made and . provided. AND for 
for due ^^^ ^^^ performance of these articles, each of the said 
perform, ^parties hereto bindeth himself, bis heirs, executors and 
Administrators, unto the other of them, his executon, 
administrators and assigns, in the penal sum of £. • • . 
of good and law&l .money of Great Britiun, and biAy 
'byiiiese presents. 
In witness, &c. 
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III. 

CUnue ai to di^osal of Stock on Dissolution of Copart- 
ntriUp, or Death of either Party. 

PROVIDED ALWAYS nevertheless, and it is 4. B. to 

1 ft. 

hereby agreed and declared, 8ic. that if both of them the *^® ^^ ^^ 
said A. B, and C. D. shall be alive at the expiration of taking his 
the said copartnership, then and in that case it may ^{i^jj,^^ 
and shall be lawful to and for the said A. B. if he of the 
shall think proper, to take to himself all the capital ^^^^^J" 
stock employed in the said business, first paying to the atioo on 
said C. D. his executors, administrators or assigns, his |hc disso- 
share of the profit of the said business, and the value 
of his share of the capital stock, at such price as the 
same shall be estimated to be worth by two indifferent 
persons, one of them to be named by the said A* B* 
his executors or administrators, and the other by the 
i^aid C. D. his executors or administrators. 

PROVIDED ALWAYS nevertheless, and it is In case of 
hereby further agreed and declared, 8cc. that if either of ^^^ ^ 
them the said A. B. and C. D« shall depart this life party sur- 
during the continuance of the said copartnership, then T^^^ **^j^ 
and in that case it may and shall be lawful to and for mibrop- 
the survivor of them the said A, B. and C. D. if such **®"' 
survivor shall think proper, to take to himself all 
the capital stock employed in the said business, first 
paying to the executors or administrators of the de* 
ceased partner his share of the capital and stocky at 
such price as the same shall be estimated to be worth 
by two indifferent persons, one of them to be named 
by the survivor of them the said A. B, and C. D. and 
the other to be named by the executors or administra- 
tors of such of them the said A. B. and C. D. as shall 
so depart this life. 

Witness, 8lc. 
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IV. 

An Agreement t0 continue a Copartnenkip behoeen Tuhm 

Persomm 

THIS AGREEMENT made, &c. between A. B. of 
&c. of the one part, and C. D. of &c. of the other partr 
WHEREAS the said A. B. and C. D. have for Bcveral 
years last past been equally concerned together as 

copartners in the trade or business of and in 

all profit and loss thereby. AND WHEREAS before 
the sealing hereof, they have made up between them a 
full account and reckoning of and concerning the said 
trade, and goods and debts belonging and owing to and 
by them uppn account thereof, containing all charges 
and profits and loss thereby, whereof each of them 
bath to the date hereof paid and received one equal 
moiety or half part ; AND upon making up the said 
account there appears to be remaining at stock, at the 
scaling hereof, in goods, wares, merchandizes and debts 
owing on account of the said trade, the full sum or 

vahie of which belongs to them jointly, and 

wherein they are equally concerned ; out of which said 
stock ar^ due and payable on account of the said joint 
trade several debts amounting to £••,.... • AND 
WHEREAS the said parties intend to continue the 

»aid trade or business of ..•»••• in for 

, . . ^ . , years, with the ^aid joint stock of &c, and 
to be concerned therein equally as to profit and los«. 
NOW THESE PRESENTS WITNESS, That in con- 
sideration of the mutual trust and confidence which the 
said parties have find repose in each other, it is hereby 
declared, covenanted and agreed, by and between the 
jsaid parties, for themselves, their executors, adminis^ 
trators and assigns, that the said parties are, shall and 
will become and continue copartners in the said trade 
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or business of upon a joint and equal ac- 
count between them, for profit and loss, for the said 
time or term of . • • . • . years, to commence from; the 
date hereof, if both the said parties shall so long live. 
AND IT IS AGREED, That all charges and loss^si 
and all profit arising by and on account of the said 
joint trade or business, shall be equally paid^ reoeivfd; 
and bQme by and between the said parties, sh^^e i^^d^ 
bhar^ alike. AND it is further covenanted, &c. that 
the parties shall be true to each other, and have not, shall,, 
not, nor will do or suffer any act, matter or tbin^;, 
whatsoever, whereby or by means whereof any gQo<JS|^ 
monies or things belonging to the said joint trade .017 
business shall or may be extended, seized or takea ia 
execution, but that each of them shall and will defeo^ 
the said joint stock and trade fror^ their own privfite. 
and separate debts, and all d9.mages by reason th^reoJ^ 
AND that at the end of the said term, 8cc. the said 

* * • 

parties, their executors and administrators, shall and» 
will make up a full and just acqount and reckoning 
between them of and concerning the said joint. tradet 
and stock, and all goods, wares, merch wdi^esy moni^ 
debts and things belonging and owing to and on ac«- 
count thereof, and all profit and loss thereby; AND 
that, upon making up Uie said account, all inpnies> anijl 
debts owing on account of the said trade or busines^^ 
i^all be had, received, enjoyed and he divided by and 
between the «aid parties equally, share and share ali^e^ 
and without any benefit of survivorship to be h^^ or 
taken by or between the said parties in respect of tb/9ir 
said joint trade and business, in case of the deceive q{ 
either of them before the expiration of the said, tj^nut 
any thing herein, , or any law* custom or usage to .(b^ 
contrary notwithstanding. 
,ln witness, &c. - ^ 
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V. 

A Relinquishment of Interest in a Copartnership by One 

of Three Partners. 

THIS INDENTURE mkde 8cc. between A. B. of 
&c. of the one part, and C. D. and E. F. of the other 
part, WITNESSETH, THAT WHEREAS the said 
A. B. C D. and E. F. have heretofore dealt together 

as copartners in the trade or business of * 

and by their trading together many goods, wares, mer« 
chandizes and 'debts are come and grown unto them, 
wherein eveiy one of them hath an interest according 
to their agreement made between them^ and likewise 
l)iey the said parties are become indebted to divers 
other persons in divers sums of money concerning Aeir 
traffic aforesaid. AND WHEREAS ALSO the said 
A. J3. upon good considerations him moving, and 
especially for and in consideration of a certain com- 
petent sum of money to him at or before the ensealing 
hereof by the above-named C. D. and E. F. in hand 
paid, and whereof and wherewith he the said A. B, 
acknowledgeth himself to be well and truly satisfied 
and contented, by these presents is contented and 
agreed, and by these presents doth consent and agree 
to sever himself irom the trading and dealing together' 
with the said C. D. and £. F. AND ALSO doth by 
these presents for the consideration aforesaid, gf^uit, 
assign and set over unto the said C. 2>. and £. jP. all 
such right, title, property and interest whatsoever 
which the said A. B. hath, should or ought to have, of, 
in or to all and singular such goods, wares, merchan- 
dises and debts, as are mentioned and expressed in and 
by the balance of an account subscribed with the hand 
of the said A. JB. bearing date the ...... . day of 
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• •••••. now last past, and delivered to the said 

C. D. and jE, JF. AND the said A. B. for himself, his 
heirs, executors and administrators, doth covenant, 
promise and grant to and with the said C. D. and 
£• F. and each of them, their executors and adminis- 
tcators, by these presents in manner and form follow* 
ipg ; that is to say, THAT the said account, according 
1K> the tenor of the aforesaid balance, is just and true, 
^nd that he the said A. B. at any time heretofore hath 
not received, released or discharged, and that he the 
said A. B, his heirs, executors or administrators, at any 
time hereafter shall not receive, release, acquit or dis- 
charge any of the goods or debts mentioned in the said 
account, nor any part thereof, nor do any act, deed or 
thing to let or hinder the said C. D. and E. i\ ox 
either of them, of or in the having, recovering, re- 
ceiving or enjoying of the same or any of them, or any 
part thereof, without the consent and agreement of the 
said C. X). and E. F. their executors and assigns, in 
writing first had and obtained in that behalf; but shall 
imd will permit and suffer the said C. D. and E. F. 
tiiein executors or administrators, to have, take, recover, 
r^Boeive and enjoy to their own proper use the same 
goods and debts, and every of them and every part 
theareof, without any account to be yielded or made for 
the same or any part thereof to the said A, B. his 
«xeeutors or administrators* AND that the said A» JB. 
shall and will, if need require, upon reasonable request 
to bim made by the said C. i>. and JS. F* or either of 
itben^ their executors or administrators, further hdp 
them in the receiving) recovering and obtaining of the 
md goods and debts, at the costs and charges of the 
Mid C. D. and E. F. their executors or administrators. 
.A]^D the said C. D. and E. F. for themselves jointly 
\mi severallyi and for their joint and aeveral exeoutofs 
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find administrators, do covenant, promise and grant to 
and with the said A, B, his executors and administra* 
tors, by these presents, THAT they the said C. D» and 
E. F. their heirs, executors and administrators, shall 
and will at all times hereafter content and |fatisfy all 
the creditors to whom the said A. B. standeth any 
manner of ways charged or indebted for and concern- 
ing any the affairs and' dealings mentioned and con-^ 
tuined in the said account, and likewise shall and will 
iat all times hereafter save, defend and keep harmless 
Ihe said A, B. hik heirs, executors and administrators^ 
and every of them, of and from all actions, suits and de- 
mands of and concerning the same by these presents, ' 
In witness, &,c. 

, VI. 

An Indenture on Dissolution of Partnership. Covenant 
that one Partner is to receive and pay all Debts, and 
indemnify the others 

THIS INDENTURE, made, &c. between A. B. of 
&c. of the one part, and C. D. of &c. of the other 
plart. WHEREAS the said parties to these presents 
have been of late copartners together in the trade of 
&C. and by reason of their said joint trade and dealing 
divers debts hav6 become and are due and owing unto 
the said A. B. and C. D. for divers goods, wares^ mer- 
chandizes, 8cc. and also that the said A. B. and C. £>• 
-are aiid stand engaged for divers sums of money. AND 
WHEREAS also the said parties for divers good rea- 
-jsohs theiii moving have concluded and agreed to put an 
«nd to their joint trade and copartnership, and the said 
A. B, is contested and has agreed, for the considera- 
tion hereinafter mentioned, to assign unto the said O.D. 
MI the debts and sums of money which are due find 
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dWing unto them the said A.B. and CD* jointiiyj 
and the said C. D. hath likewise agreed and andertakm 
to discharge and pay all debts and jsums of money 
which they the said A. B. and C. D, do jointly owe to 
any person or persons for or by reason of their said 
joint trade or copartnership, NOW THIS INDEN- 
TURE WITNESSETH, That the said A. B. for the 
consideration hereafter in these presents mentioned^ 
DOTH grant^ assign and set over unto the said C« D* 
his executors, administrators and assigns, all and sioi- 
gular such debts and sums of money as are owing unto 
him the said A, B, severally or jointly with the said 
C. £>. for or concerning their joint trade aforesaid, and 
all his right, title, interest, property, claim and demand 
whatsoever in or to the said debts or any of them, and 
also all and singular bills, bonds, specialties and writings 
whatsoever for and concerning the said debts and the 
late copartnership between them, ALL which said debts 
are mentioned and expressed in a certain schedule 
hereunto annexed. TO HAVE, HOLD AND ENJOY 
all and every the said debts, specialties and writings 
unto the said C. D. his executors, administrators and 
assigns, to his and their own proper use and behoof^ 
without any manner of account therefore to be given 
to him the said A. B. his. executors, administrators or 
assigns. AND the said A. B. doth by these presents 
give and grant unto the said C D. his executors, admi"' 
nistrators and assigns, full power and authority to ask, 
levy, recover and receive, in the name of the said A. JBw 
by all such lawful ways and means as shall be thought 
requisite by the said C. jD. his executors, administra* 
tors or assigns, all and singular the said debts and suma 
of. money expressed in the said schedule, for and to the 
only use and behoof of the said C D. .his executon, 
admini3ti*ator8 and assigns, without any account to be: 
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made, had or given lor the same, or any partthcieoEt 
AND FURTHER, that if the said A. B. or his amgna, 
or any person or persons by virtue of any powkr or 
authority derived from him or them, have at any time 
heretofore received, released or discharged any of the 
said debts or sums of money mentioned in the soAi6- 
dule, (other than such sums of money as have been 
released by the consent of the said C. D.) that then 
upon notice given by the said C X>. his executord, 
adminiBirators or assigns to the said A. B. Sic. he the 
said A. B. his eiLecutors or administrators shall withta 
• •••.• days next after suoh notice given to the said 
A* B, or his executors, administrators or assigns, satisfy 
and recompense the said C. D. qr his executors, admi* 
nistrators and assigns, for the same, without fraud or 
covin. And that he the said A. J3. his executors or 
administrators, shall not at any time or times hereafter 
willingly do or suffer any act or thing to hinder, let or 
disturb him the said C. D* his executors, a4miRistra<* 
tors or assigns, in the recovery, getting in Or cbtainiDg 
the said debts, or any of them. AND MOREOVER 
that he the said A. B. his executors or admiaistral^rs, 
shall, upon reasonable request to him or them made by 
the said C. X). his executors, administrators or assigns^ 
make, seal and deliver to him or them such other sujB^- 
cient letter or letters of attorney for the recovery and 
getting of the said debts and sums of money, as by the 
said C D. his executors, administrators or assigns, or 
his GHT their counsel learned in the law, shall be season-* 
ably devised, advised or required. IN CONSIDER A«» 
TION whereof the said C. D. for himself his executoli 
soad adittinistrators, DOTH covenant, prowse wid 
grant to and with the said A. B. his exeeotors -mtid 
adninisfarators, in manner and form foUowii^ ; tiiat is 
to say. That he the said C. jD. his executors or adrni*' 
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mttrators, shall and will at or before tbe .•••«« 

day of procure and obtain to and for th^ said 

A, B. bis executors or administrators, sufficient general 
teleases and other discharges in law from all creditors 
whose names are in the schedule hereunto annexed* 
AND ALSO, that he the said C. D. his executors or 
administrators, shall and will at all times for ever here^ 
after aare and keep harmless and indemnified the said 
A. B. his executors and administrators, against all and 
every person and persons whatsoever to whom they the 
said A^ B. and C. D. or either of tiiem are indebted 
touching or concerning the said copartnership, and of 
and firom all actions, suits, costs, damages, charges, 
judgments, executions and demands whatsoever, which 
•hall at any time hereafter arise and come against th^ 
said A, B. his executors or administrators, or any of 
bis or their lands, tenements, goods or chattels, .or any 
part thereof, for or by reason of any debt or sums of 
money owing, or for or by reason of any bill, bond, 
specialty, promise or controct touching the said copart^ 
nership. 
In witness, &c. 

VII. 

An Agreement, upon the Dissolution of a Partnership 
that the Debts (noing shall be equally divided as they 
are got in. 

THIS INDENTURE, made, &c. BETWEEN A. B. 
of &c. of the one part, and C D. of 8cc. of the other part. 
WHEBEAS the said parties were late partners toge. 
ther in the business and trade of . . . • • . which part- 
nership by mutual consent is dissolved and determined, 
and the said parties have fully accounted together for 
and received their equal share of all stock and monies 
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belonging thereonto, and have fally released ^ach other 
except the sums hereunder mentioned. AND W.HER&- 
AS there is due and payable unto them the said parties 

from one £. JP. of merchant^ the sum of 

£ for goods sold and delivered, and also from 

one.G. ff. of merchahtythesumof £ 

also for goods sold and delivered. NOW it is hereby 
figreed by and between the said parties to these pre^ 
QentSy for themselves^ their executors and adminis* 
tratorsi that as well the said sums due and payable 

aforesaid, as also the sum of £» standing 

out in debtSf are due and payable upon account of their 
said late joint trade between the said parties^ and that 
they are each of them interested in one full and equal 
moiety thereof; and that as the said monies or any 
part thereof shall be received by the said A, B. or 
C. D. or either of them, the same shall be immediately 
paid and divided unto and between them the said pari- 
ties equally share and share alike ; and that no benefit 
of survivorship shall be taken or claimed by either of 
the said parties to all or any part of the said montesi in 
case either of them shall happen to die before the same 
shall be received, but that his part thereof so dying 
shall remain and go unto his executors or adminis^ 
trators. 

In witness, &c. 
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Abatement, 

where all the partners do not join in an action on a) joint 
contract, the defendant may plead in abatement, loo. 

and in actions ex delictoy 10I4 

if in an action of tort by one partner the defendant does 
not plead in abatement, he cannot afterwards plead the 
nonjoinder of the former plaintiff to an action by the 
other partner, \oi, 

in an action against one partner, nonjoinder may be 
pleaded in abatement, 120. 

how to act where the contract appears from the declara- 
tion to be joiiit, ibid. 

if defendant does ndt plead in abatement he waives the 
objection, isi. 

and plaintiff will recover although he proves a joint con- 
tract, 122. 

after plea in abatement plaintiff may recover, on proof 
that the defeildant undertook to be singly liable, 123. 

if one item is on the partnership account, plaintiff cannot 
recover, ibid. 

jplea in abatement set aside on the defendant's resfusing to 
give the places of residence and additions of his part- 
ners, ibid. 

in case of fraud plea in abatement not admitted, ibid. 

^lea of abatement to an action of debt on the statutes 
9 Anne, c. 14; 124. 
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ACTIONS AGAINST VART^^ERS^^ontinued. 

where goods were consigned to two for sale, and one on 
dissolution assumed the sale, held that he was rightly 
^ sued alone for money had and received, 128. 
in actions of tort not necessary to sue all, ihid. 
nonjoinder cannot be pleaded in abatement, ibid, 
in tort a verdict may be found for some of the defendants 

and against others, ibid, 
it is doubtful whether in actions quasi ex contractu a plea 

in abatement can be supported, 129. 
a solvent partner may plead the nonjoinder of ^is bank- 
rupt partner in abatement, 276. 
plaintiff may enter a noU^ prosequi^ ibid, 
or must indemnify the bankrupt, 277. 
if he does not give an indemnity, the Lord Chancellor 
will order the bankrupt's name to be struck out of the 
cause, ibid. 
ACTIONS BETWEEN PARTNERS, 
assumpsit between partners, 60 to 70. 

for breach of an agreement to enter into partner- 
ship, 60. 
to recover a balance due on a settlement of ac- 
counts, 61. 
to recover a share of purchase-money, ibid, 
for. not supplying the manuscript of a work to be 

published on their joint account, ibid, 
on an express promise to account, 62. 
an express promise must be proved to pay a balance 

due on a settlement of accounts, 63. 
to recover money paid for the firm, ibid, 
to recover money entmdted to a member of a benefit 
club, ibid, 
contribution may be obtained in assumpsit, 65, 

(s^ title ContribtUionJ) 

aflsumpsit cannot be maintainied by one firm against 

another, where one person is member of both firms, 6g. 

. assumpsit may be maintained by one partner for money 

paid to his copartner for the plaintiff'is separate use, 7o# 
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ACTIONS BETWEEN PARTNERS— cow/wMctf. 
account between partners, 70. 
covenant between partners^ 71 to 73. 

plaintiff must have performed his part of the agree- 

ment| 71. 
or be ready to perform it, ibid, 
for non performance of covenant in articles of part- 
nership, ibid, 
on a covenant to account annually, 72. 
to pay a sum to be admitted into partnership, ibid, 
to enforce pa3rment of a stipulated penalty, ibid, 
does not lie for a penalty for not referring disputes 

to arbitration, 73. 
to an action on a covenant, another covenant to refer 

disputes to arbitration cannot be pleaded, ibid« 
in an action to recover damages for breach of an 
agreement, in not entering into partnership pursuant 
to a deed drawn up and signed by the plaintiff, the 
court on the plaintiff's aflSdavit granted a rule 
enabling the plaintiff to inspect the deed which 
was in the defendant's possession, although the de- 
fendant swore he had not executed the deed, 74. 
action of trover between partners, 74 to 76. 

in what cases trover may be maintained by one part- 
ner against another, 74 to 76. 
what is sufficient proof of partnership in actions between 

partners, 77. 
if two partners are sued on a bill drawn by a third partner 
after dissolution, they may recover over against binov 
192. 
ACTIONS BY PARTNERS, 

where the same person is member of two iirms, one firm 

cannot sue the other, 92. 
this defence not admitted on an issue directed out of 

Chancery, ibid, 
an action may be brought afler the death of such com. 

mon partner for all subsequent transactions, 93. 
partners cannot recover on an illegal contract' entered 
into by one of the firm without their privity, ibid. 

z 3 
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ACTIONS BY PARTNERS-cow^mieerf. 

nor money lent by one partner for the purpptes of an 

illegal transaction) 39. 
may maintain a joint action for Ubel, 94, 95. 
who must join in actions ex contractu, 95 to 101. 
all the partners must join, although the contract be joint 

and several, 95. 
but one partner may use his copartners name without 

consent, ibid, 
if a trader uses his clerk's name in the business both 

must join, ibid, 
so if a father uses his son's name, ibid, 
or must show that the son had no interest, 97. 
but the son is a competent witness to prove that fact, ibid, 
in case of bankruptcy the solvent partner and assignees 

must join, ibid, 
if the bankri^t joins, the bankruptcy may be pleaded in 

bar, ibid, 
whether a dormant parti^er may or must join, ibid. 
Qiomina} partner nee^ not join, 98. 
but it must be proved that he has no interest, ibid. 
^ partner cannot join in an action on a contract made 

before his actual admission^ although his interest is 

antedated; ibid, 
executor of a deceased parti^er cannot join with the sur- 
vivor, ibid. . 
in what cases all the partners need not or pam^et join, 99. 
A company may empower one of its members to sue, 

100. 
consequences of nonjoinder, or misjoinder, ibid, 
who must join in actions ex ddicto, 101. 
jipnjoinder may be pleaded in abatepaent, i^id* 
not otherwise taken advantage of, ibid. 
ii^sjpinder> how to be takeii advanf^age pf, tqtf, 
evidence in actions by partners (see title Evidence)y 102 

to 105^ 
in an action by assignees of a bankrupt partner and the 
solvent partner, it is no defence that tlie solvent part- 
ner rosy have cp^nmi|^e4 an a^t e( bankruptcy, 480. 



vmBXk 343 

ADVERTISEMENT, 

ib a Afivspaper, when cvidaiae af a di6«olatioa of part- 
nership, 1849 185. 
AFFIDAVIT, 

on which a commission of bankruptcy is grounded may 
be made by one partner, 57. 

to hold to bail by one partner for a joint debt, 105. 
AGENT, 

receiving a share of profits as wages, not liable as a 

. partner, 10. 

the authority of an agent to receive joint debts may be 
countermanded by one partner, $$. 189.^ 
AGREEMENT, 

an agreement between partners not to be liable for one 
another's acts, not binding on third persons, 31. 

aliter, if notice is given, 3a. 

assumpsit for breach of an agreement to enter into part- 
nership, 60. 

agreement that one of several partners shall sue for a 
breach of covenant, binding, 72. 

in what cas^s equity will decree specific performance of 
an agreement to enter into partnership, 78. 

agreement that certain members of a company shall sue 
for the company, recognized in a court of law, loo. 

but may not be altered without consent of all, ibid. 

agreement to pay a sum to the outgoing partner for his 
interest, the firm being insolvent, when vali^ 17s. 

agreement that the remaining partner shall pay the; joint 
debts does not discharge the outgoing partn^, 173,174. 

an agreement on disfl^lutioQ that a parti^^il^i* boo)^ shall 
be the separate property of one, and the other hfive a 
copy, may be enfor^^ed ii| ^uity, 19,^ 

an agreement that ^he partnen^p a#i^s abafi be settled 
jn # par^cular way <m tJD^ 4f^th of oni% miBLj lye en- 
£prced in equity, «88) 

agreement t^wt an mot in m^mg up jthc^ accounts 
a^i^d ijiot t^e rectified aft^ the death of oo^, recog- 
nized in equity, 289. 

24 
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AGREEMENT— con^miferf- 

4iUtery if the partners luivenot tbenadves acted apto the 
agreement, 289. 

ALLOWANCE, 

partner not entitled to a double allowance, 242. 

to be entitled to an allowance must pay ten shillings in 

the pound on both estates, ibid, 
one partner entitled to an allowance, although the other 

is not, ibid, 
a bankrupt paying twenty shillings in the pound to his 

separate creditors, not entitled to an allowance against 

the right of joint creditors to the surplus, 274. 
nor if one estate pays two shillings and the other eighteen 

shillings, 275. 

ANNUITY, 

an annuity granted to a retiripg partner does not con* 

tinue his liability, 3. 
if the annuity be contingent, his liability continues, 3. 

171. 
an annuity granted to the widow of a deceased, partner 

does not make her liable as a partner, 14. 
annuity by bond to a retiring partner, conditioned to be 

void in case the continuing partner should be dispos<« 

sessed without collusion or fault of his own, not void 

by assignment under bankruptcy, 1 72. 

APPEARANCE, 

how a plaintiff must proceed to compel an appearance, 

116. 
by outlawry, (see title Ouilator^)^ ibid. 
or dutringasy (see title DUiringas)^ ibid* 
one partner may enter an appearaiA;e for his copartner, 

but cannot be compelled to do so, 117. 
' the court will not discharge a partner who is a prisoner, 

and refuses to enter an appearance for his copartner, 

until the outlawry is complete, ibid. 
t>ut the plaintiff must obtain a rule for time to declare, 

ibid, 
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ARBITRATION, 

nfod partner eannot bind his copartners by a submission 

to arbitration, 50. 
but will be separately liable to the award, ibid, 
an action cannot be maintained by one partner against 

another, for refusing to nominate an arbitrator accord-^ 

ing to covenant, 73. 
a court of law will set aside an award, ordering a sum to 

be paid by one partner to another for losses incurred 

in an illegal transaction, ibid, 
covenant to refer disputes to arbitration will not deprive 

equity of its jurisdiction, 8o. 
but equity will not interfere until the modes of redress 

required by the articles have been resorted to, 81. 
partnership may be dissolved by an award, 165. 
ARTICLES OF PARTNERSHIP, 

each partner may enforce observance of, 5. 
business must be regulated by the^articles, 6. 
usual to provide for death in the articles, 163. 
ASSETS, 

of a deceased partner, how far liable for joint defot8(, 296 

to 306. 
not necessary to give notice of dissolution- to protect 

assets of a deceased partner, 296. 
separate debts must be paid before jo^int creditors can 

come against his separate estate, ibid. 
' whether dealing with the survivors discharges the estate 

of the deceajsed, 300 to 305. 
ASSIGNEES, 

one partner may vote in the choice of assignees, 58. 
two of threw assignees paying each a moiety of the 

solicitor's bill cannot maintain a joint action agamst 

the third assignee, 69. 
assignees under jomt commission, by whom elected; 200. 
actions by assignees under joint commission, 214 to 218. 
all the assignees must join, or nonjoinder ground of non^ 

suit, 214. • 

bow they must declare, 215. 
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ASSIGKEES-^continued. 

how to declave fi^r recovery &f n Mpamte ddMt^ 9%^^ 
not allowed to recover a moiety of fOfOidt ^eksed under 

an esoecuUoB allium bath partpeiv, ^i|^;l]|(ferp'(»i act 

of bankruptcy conunitt^d by oi^ of 1^0 j^arlnars, 

ibid, 
how to declare in trover, 216. 
wlven joint and aeparato 4ebt6 cannot \^ f eooveri^ by 

the afisigneesin the same action, 917. 
different persons appointed assignees und^r 4ifi^<si'ent 

oommissioms cannot sue as joint assignees, si 8. 1280. 
assignees under sep^ii^te commission, by whoin,^lected, 

become tenants in common with the solvent part^r, ibid. 

are entitled to the full share in the pdr#ts of an adven- 
ture, although the persons who leat the mc^^ for H 
can only claim a dividend^ ^5JS. 

not bound by a deed, providii^ th^t ui case of bAt^kmptcy 
the solvent partners may take the bankrupt's share at 
a valuation, ibid. 

entitled to instalments unpaid agreed to be prnd for 
admitting a person into partnership with the biinkrupt, 

557- 
alHevy if the bankrupt was guilty of fraud, ibid. 

are entitled to an account of profits since the bankruptoy, 

358. 
restrained from selling the joint property on apf^ijoation 

by the solvent partner, ibid, 
will be ordered to keep distinct accounts, 959. 
must' join with the s(dvent partner Ipr th^ recovery of 

joint debts, 079. 
jnay uae the solv^nt portner'^s 9991^ ndthoat Ui €0ii8ent» 

ibid. 
((^ilKkot jaaaiotain; trgver 4g^M|Bt t^e eiiepyl^or of tibe 

solvent partner ibr gopds fdeliv^red to biw^ aftor the 
. §pt,of b^B^uptpy, ^«o, >. 
nor against a joint creditor for goods ^usikypi^ under 

similar circumstances, ibid. 
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ASSIGNMENT, 

the assignment relates back to the commission of the 

first act of bankruptcy, 162. 
an assigniQent by one partner of his interest in the joint 

stock remains subject to the joint debts, 168. 
what passes in an assignment under a joint commission 

of bankruptcy, 201. 
if one partner assigns his interest in the joint stock to 

his copartner, it becomes the separate pn^rty of the 

latter, 204. 
the transfer need not be in writing, ibid, 
may be absolute or conditional, ibid, 
but an' assignment to one of several partners still leaves 

the property liable to the joint debts, ibid, 
where bankruptcy follows afler an assignment, but 

before the assignment is complete, the property con- 
tinues the same, 205. 

ASSUMPSIT, ' 

between partners, (see title, Actions between Partners.) 

ATTACHMEKT, 

an attachment issuing against joint property afler an act 
of bankruptcy by one, may be invalidated, 264. 

aliteTf where partnership property was attached in the 
West Indies, ibid. 

ATTORNEY, 

an attorney allowing his clerk to carry on business in his 

name, and receiving a share of the profits, is a partner 

with the clerk, 23. 
where one of two attomies in partnership does not take 

out his certificate, either of them liable to the penalty, 

157- 
but cannot be sued together as for one offence, 1^8. 

AWARD, (see title ArbitraHon.) 

BAIL, 

a defendant may be heljd |o bail on ik9 afidavil of one 
partner, 105. 
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BANKERS, 

liable for a prize in the lottery, 33. 

a firm of bankers consisting of more than six persons 

may not draw, &c. bills or notes payable at less than 

six months after date, 46. 
a change of the form of cheque, when good notice of 

dissolution, 185. 
when in a banking partnership the estate of a deceased 

partner is discharged by dealings with the survivors, 

301. 
BANKRUPT PARTNER, 

may avail himself of his own act of bankruptcy to dis- 
solve partnership, 162. 

if an uncerdficated bankrupt enters into partnersliip the 
joint creditors have no equity against his assignees for 
property acquired in the partnership business, 260. 

a bankrupt partner cannot pay money t9 a creditor, 261. 

nor indorse a bill of exchange, ibid, 
BANKRUPTCY, 

one partner may bind the firm by deed in bankruptcy, 

57- 

may make the affidavit on which a commission is ground- 
ed, ibid. 

and execute the bond to the Lord Chancellor, ibid, 

may prove a joint debt, ibid. 

vote in the choice of assignees, 58. 

or give a power of attorney to another person to act for 
the firm, ibid. 

may sign a bankrupt's certificate, ibid. 

even after dissolution of partnership, ibid. 

but a commission of bankruptcy cannot be supported on 
the petition of one partner, where the debt is joint, 57. 

to an action by a firm, one of whom is a bankrupt, the 
bankruptcy may be pleaded in bar, 97. 

the bankruptcy of one or all of the partners dissolves 
the partnership, 161. 195. 

consequences of a dissolution by bankruptcy, 195 to '484. 
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BILLS OF EXCHANGE and PROMISSORY NOTES- 

one partner may bind the firm by drawing, accepting or 
indorsing bills of exchange or promissory notesj, 

39- 41- 
not necessary to have such power especially entrusted 

to him, 40. 
but his authority to do so is only implied, ibid, 
the holder of a bill or note having notice that the firm will 

not be bound by the acceptance, &c. of one partner, 

cannot recover on it, ibid, 
a note in the name of the finny* beginning *' I promise to 

pay,*' is joint and several as against the drawer, ibid, 
a bill drawn on a firm, and accepted by and in the -name 

of one, binding on the firm, 41 . 
in what cases a partner may indorse bills in a different 

name fi^m that of the firm, ibid, 
the holder cannot recover on a bill which he knew to be 

for a firaudulent transaction, ibid, 
it is fraudulent for the private creditor of one to take a 

bill on the joint credit, ibid. 42. 
in each case not necessary to give notice that the con^ 

sideration will be disputed, 42. 
but an innocent indorsee could recover against the 

firm, ibid, 
but not against a dormant partner, on whose credit the 

note was not taken, ibid, 
one partner, by consent, may be liable on a bill drawn 

on the firm by the separate creditor of his copartner, 

ibid. 43. 
B partner does not consent by expressing dissatisfaction 

on discovering the fact, 43. 
a bill drawn in payment of a joint and also of a separate 

debt, good as to the amount of the joint debt, ibid, 
in what cases a separate creditor can recover on a joint 

bill, 44. 
a hand Jute holder can recover, ibid, 
the firm liable on a joint bill given for money leftt to one 

partner, but paid to him at the shop, ibid. 



350 lefDEX. 

BILLS OF EXCHANGE and PROMISSORY NOTES-- 
continued, 

where persons cany on difl^rent firms in the same name, 
a holder of a bill may sue either of the firms, 45. 115. 

partners may stipulate that one shall not bind the rest by 
bill or note, ibid. 

such stipulation not genanUy available, ibid. 

but against a person having notice of the stipidation, 46. 

pmtners in a banking concern, consisting of mote than six 
persons, may not draw, &c. bills or notes payable at less 
than six months after date, 46. 

persons not balers may, ibid. 

holder of a bill, who knew that a firm, not bankers, con- 
sisted of more than sol partners, not allowed to re- 
cover, ibid. 

two persons putting dieir names joii^y on a bill or note, 
partners in that transaction, ibid. 

but all must join in an indorsement to transit it, ibid. 

a bill drawn by one of t#o persons, partn^ in a particu- 
lar transaction, for a purpose not relating to the part- 
ner^ip, is not binding on the other, even in the hands 
of a bon/i fide holder, 47. 

a bill drawn afber dissolution not bindkig unless all 
sign, ibid. 

a promissory note drawn as the separate note of one part- 
ner, but for the use of the firm, cannot be declared on 
as a joint note, 110. 

where a banker, in the hiabit of discounting bilb for.afirm, 
some drawn in the name of the firm, others by the 
members singly, brought an action against the firm on 
a bill drawn by one partner, not allowed to recover, 
111. 
if die holder of a joint bill accepts the separate IhII of one 

partner, the oter is diachargedy 114. 
where proper notice of dissolution is not given^ partners 

are still liable on bills drawn subsequently^ 183. 
md if the drawer of a bill pleads baidsruptcy, the plaintiff 
may recover against^ the otlier^y 18^. 
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and partnera will be liable to an indorsee on a bill drawn 

after dissolution, unless notice to j:he payee ia provedt 

i86. 
after dissolution one partner cannot use the partnership 

name in n^gooiating partnerriiip securities^ 187. 
all must join, ibid, 
nor evea a partner employed in settling the partnership 

affidrsft ibid, 
a bill drawn by. one, ^er dissolution, not good in the 

hands of a ioTuI^^ indorsee, 18.8. 
QOf if antedated before the dissolution, ibid, 
nor will the fiftn be liable for money had. and received, 

where a bill is drawn by one, and applied in payment 

of joint debts, ibid. 
BROKER, 

hi|ving an intefest in the pipSts of an adventure liable as 

a partner to third persons, 8. 
who is to receive whatever he can obtain above a stated 

sum <Hi the sides, not liable as a partner, g. 
agreement between a broker ^nd another person that the 

latter shall receive half the commission payable as 

brokerage, no partnership, ibid. 
CERTIFICATE, 
i one pfurtner may sign a b^tikrupt's certificate after ^sso- 

lution of partnership, 58. 
a j^int certificate alk>wed as separate after the deatfi of 

one of the bao)crupt8» 341. 
a joine creditor may prove his debt under a separate 

<sommission» for the purpose of assenting to or dis- 
senting from the certificate, 374. 
^eiltfoatei of ba^krupl partner stayed on petition of 

hu^Gop«irUier,il:(id. 
will not be stayed because a subsec^uent joint commission 

JpaS' issued, ibid. 

members of, .how far liable, 34. 
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COAL MERCHANTS, 

a partnership in the coal trade, consistingiof more than 
five person^, illegal, 21. 
COMMISSION OF BANKRUPTCY, 

joint Commission against all the partners, ig6to 198. 
to support a joint conumssion against alt, each part- 
ner must have committed an act of batidcruptcy, 
196. 
during or subsequent to the trading,' Md* ^ 
" what is sufficient trading to support a joint com-' 
mission, ibid« 
what is an act of bafdmiptcy by both piyptners, 197. 
a conveyance by a firm (^ all their stock, without 

ix>n8ent of all the~ creditors, ibid* 
a conveyance not eicecUted by all the partners no 

act of bankruptcy, 1984 
a fraudul»it grant by deed fh>m one ftartner to 
another an act of bankruptcy in (^ grafilor, ibid, 
what is a good petitionii^ creditor's debt, 199. 
. assignees under joint commissiony (see title Assignees.) 
what passes undet an assignment in a joint cotiimission, 

201. 
a cpmmissioii may bcf superseded as to one without 
affecting the validity of the cooimission as to the other, 
242. 
joint commisdon is void, if one of the ptirtnei^ is dead 

at the time of its issuing, 243. 
but afker bankruptcy founds does not abate by death, ibid, 
joint commission may issue agaihst part of a firm, ibid, 
a commission issuing against one m^ember, after antothef 
joitit comniissicm against part of the firm, to whom to 
be directed, 244. 
two different commissions canhot subsist at the same 
time against the same parties, the connmssSoii first 
issued is the legab csothmission, 246. 
but the existence of a separate commission^ in ItekM^ 
no ground for superseding a subsequent joint cotnmis-' 
sion in this country, 247. 
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COMMISSION OF BAHiKRVFTCY^continued. 

in what cases th^ Lord Chancellor will supergede a prior 
separate commissiooy H7- 

Che most extensive commission generally supported^ 348* 

in what cases a separate commission will not be super- 
seded» after a prosecution instituted against the bank- 
rupt for not surrendering, 249^ 

no objection to superseding a separate commissioa that 
a separate creditor will be excluded from voting in the 
dioice of assignees, ibid.. 

separate commission will not be superseded if the joint 
commission cannot be supported, ibid. 

nor if there are no joint effects, ibid. 

the bankruptcy nuist be found under the joint commis- 
sion before a separate commission am be superseded, 
1150. 

in what cases a separate commission will be superseded 
after signing the bankrupt's certificate, ibid. 

in what cases proceedings under a commission will be 
ordered to be deposited in the bankrupt office, ibid. 251 • 

l>y whom the costs are paid on superseding a commis- 
i9]onyS5i, 25^. 

what arrangements will be made on superceding a com- 
mission, 259. 

Whdre assignees under a separate commission obtained a 
v^dict agunst a joint debtor, the court of King's 
Bench ordered the money to be paid into court, until 
the decisbn of a petition in equity to supersede the 
sepaiate commission, 253. 

what is a good petitioning creditor's debt to support a 
separate commission, 254* 

what passes by assignment under separate commission, 

^55- 
., joint property^ how ctistributed, 256. 

if the solvent partner is abroad 0r dead, 259. 

COMPANIES^. 

members of unincorporated joint stopk ^mpanies liable 

as partners, 4. . 

A A 



354 INDEX, 

CONSOLIDATION, 

of tlie joiBt and sqMurate ^atates will be ordered in bank 

ruptcy if all ^e crediton agree to be paidequally, 222, 

it lihe creditors do not agree, it wfll be referred to the 

commissionert whether a consolidation will be ler the 

interest of all parties, ibid. 

CONTRACT OF PARTNERSHIP, 

Ae majority of partners cannot engage in undertakings 

not specified in the contract without consent of all, 5. 

nor if they ofier the dissenting partner an indemnity 

against loss, ibid, 
but the majority may have that power given them by the 

deed itself, ibid, 
it is usual to covenant thatpartners shall not engage pri- 
vately in the same bunness, 6. 
equity will not allow them to engage in undprtakings in- 
jurious to the firm, ibid. 
CONTRIBUTION, 

in what cases contribution may be obtained between 
partners, 65 to 69. 

* for. Money laid out to a copartner's use, 6^ 
where an execution on a judgment is taken out 

against one partner only, ibid* 
for payment of a joint debt, ibid, 
a partner paying a sum awarded for bvsach of con- 
tract with a third person asay enforce oontribu- 
tien, 66, 
but to enable one partner to enforce oontiibution, 

the money must be actually paid, Ibid, 
an action for cootribution cannot be maintained, in 
consequence of a recovery under a judgment in an 
action on a tort, ibid. 
Qor for money paid by mistake, 67. 
contribution cannot be obtained for mon^paid in 

an illegal tnuaaaotioD, ibkL 68. 
where two of three partners jointly |iay a joint dcbl, 
,tiief must bring a joint action against the third 
partner for his share, 68. 
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CONTRIBUTION— con^'niwfrf. 

if the payment 10 firom tiieir separate property^ they 
must bring sepfunte aetions, 68, 69. 
equity will enforce cpntiibtttion between partners, go. 
nor is it any objection that contribution may be obtained 

at law» ibid, 
the advantage of seddng contribution in equity, 91. 
COSTS, 

in what cases tte debt and costs in one action maybe 

set-ofF against those in another, ia4> 135* « 
the petitioning creditor under a separate commission en- 
titled to costs, when his commission is superseded by 
a joint commiissiQii, 051, 859. 
COVENANT, 

of the action of ooTenant between partners, (see title 

AcHons between Pattnere,) 71 to 73. 
in an action of covenant by partners in case all do not 

join, the defendant may conre oyer and deoiur, 101.' 
in what cases equity will give relief for breachof oovi^ 

nant in articles of ^^partnership, 79. 
covenant to refer disputes to arbitration no bar to an 

action at law, 80. 
and wiU not deprive equity of its jtirisdiction, ibid, 
in an action of covenant by partners all noust be made 
I platntiffii, aoi« 

covenant not to sue one partner no release to the other, 

covenant not to sue cannot be pleaded in bar, 1 33. 
CREDITOR, 

joint creditors will be paid out of the joint estate, 319. 
separate creditors out of the separate estate, ibid. 
• if aa Docertifieated bankrupt enters into partnership, 
joint creditors have no clmm against the assignees of 
anch bankrupt, 990. 
a creditor having a joint and separate security must elect 
against which estate he will prove (see title Election)f 
099 to 937. 
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CREDlTOR-'-^ontinued. 

under a eeparate commission a joint creditor may prov^ 
his debt for the purpose of voting in the choice of 
assigBees, and of assenting to the certificate, ^5. 

a joint creditor who is a petitioning cantor under a 
separate commission may receive a divided) ibid. 

joint creditors, on undertaking to pay the separate cre- 
ditors, may prove and receive a dividend, 266* 
. in cases of fraud joint creditors will be allowed to prove 
against the separate estate, 266, 267* 

what will be considered fraud, ibid. 116S* 
CROWN, 

proceedings against partners at suit pf th^ crown, 155 
to 158. 

all the partners liable to the crown for duties oA impor-^ 
tation, although made by one only, 155. 

on an extent against one partner the crown takes^ sub- 
ject to the partnership debts, 157. 
DEATH, 

after the death of one partoer action must be brought 
by the survivors, 96. 

on the death of all the partners the execUtor of the last 
survivor only can sue, 98. 

the survivors are liable to all the j^int debts, 124. 

if all are dead the executor of the last Survivor only can 
be suifed, 195. 

the death of one partner dissolves the partnersh^, 162. 

although the term is unexpired, ibid* 

one partner cannot without agreement leave his interest 
in the business to a legatee, 163* 

but it is usual to provide for de^th in the articles, ibid. 

on the death of one partner equity will CiH&pel thosur-^ 
vivor to settle the partnership affairs, ^8^ 

in case of death, not necessary to give notice of disso- 
lution, 296. 
DEBTS, 

what are joint and what separate debts, S23 to 229.. 
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DEBTS-^on/ifiuei/. 

in what cases the consent of a creditor makes a joint 

debt become s^arate, 923. 
money bomnired by one partner for the use of the firm 

proveable as a joint debt, ibid, 
so with money borcowed on the bill of one partner, 324. 
aUter^ where the separate bill of one is given in pajonent 

of a joint bili» ibid. • 

the debt still remains joint if the joint bill is retained, 

ibid, 
money boirowed by one partner, and by him lent to the 

firm, not proveable as a joint debt, 225. 
bqt f^plied to partnership purposes, without evidence of 

a separate contract, the debt becomes joint, ibid, 
payment of interest by a firm on the debt of one part- 
ner makes the debt joint, ibid, 
if the partners agree to consolidate their separate debts, 

proof may be sustained against the joint estate, 226. 
in what cases the application of trust money to the uses 

of the firm by one partner creates a joint debt, ibid. 

227. 
of the adoption of the debts of an old firm by a new 

firm, 228. 
not available to a creditor who does not consent to such 

adoption, ibid, 
payment of interest on the debt of an old firm makes 

the debt joint, 229. 
the outlawry of two of three partiiers does not convert 

a joint into a separate debt, ibid. 
DECLARATION, 

Ihe declarati<m of one partner that the subject matter of 
a contract was his private property, evidence against 
the finn, 99. 
the declaration of one, evidence against another, 139. 
after dissolution, evidence to prove the partnership, ibid* 
DEED, 

on6 partner cannot bind his copartner by deed, 49. 
altliough the partnership is constituted by deed, ibid, 

A A 3 
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DEED — continued. 

ualeMattdioti^isgnreii, 49* 

verbal authority not sufflciei^ ibid. 

noi mH subteqnent acknowledgment be avaiiaUe^ ibid. 

50. 
buta deed executed by one in the name 4yf the finii» good 

againgthim^ 50^ 
otherwise, if made with an underctanding tliat the others 

mufit execute the deed, ibid, 
bond made joint by ignorance and mistake, Instead of 

Several, allowed to be aet^ upon as several, 51 « 
a warrant of attorney^ as an authority to cdnfbss judgment 

against three, but signed only by two, cannot be entered 

up against the two, ibid. 
OM partus may by deed release cm action bi«night by the 

firm, ibid, 
in case of fraud the release not vi^iid, ib^.^ 52. 
one partner may bind the firm by deed in bankruptcy, 

57- 
mfity execute the bond to Uie Lord Chancellor, in bank- 
ruptcy, on behalf of the firm, ibid. 

DISSOLUTION, 

causes of dissolution of partnership, 158 to 164. 
by the act of the parties, 1-59. 
''■'■f when a partnership may be dissiplved, ibid. 

when partners take a lease for a term, not necessary that 
the partnership should continue £ot the same term, 
160. 
by the act or operation of law, ibid. * 

in what cases equity will decree a dissolution, ibid. 

for misco&duct, or breach of faith, 161 . 

a sale of partnership effects under a separate execution 
dissolves the partnership, ibid. 

the bankruptcy of one partner dissolves the partner- 
ship, ibid. 

the death of one partner dissolves the partnershipi 163. 

insanity is a cause for dissolution, 163. - 

not so, temporary illness, 164. 
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DISSOLUTION— co»^i«i«frf. ^ 

whra a partnership may be disaolved by parole 164*. 

when it miut be by deed, ibid* 

when dissolution is opposed, equity will inteiferc!» ibid. 

a partnership may be dissolved by an airard, 16$* 

consequences of dissolution, ibid. 

partners become tenants in eommoni 166. 

what will be considered Joint property on dissolution, 

ibid, 
one partner may insist on a sale of the joint effects, 

167. 
when equity will direct a sale on motion, ibid, 
in what cases a manager or receiver wiB be qq^intedi 

ibid, 
on dissolution joint debts must be, paid, 168. i 
assignment by one of his'interest remains subject to the 

joint debts, ibid, 
what eadi partner will be allowed cm taking tbe account 

after dissolution, 169. 
consequences of partial dissolution, 169 to i8i« 

(see title Outgoing Partntr.) 
what constitutes a legal dissolution, 181 • 
notice must be given, ibid, 
what is evidence of dissolution between themselves, 

182. 
notice in the gazette, when sufficient, 183, 
when not sufficient, ibid. 

an advertisement in a common newspaper, when suffi- 
cient, 184. 
when particular notice must be given, 185. 
a change of the form of a banker's cheque when good 

notice of dissolution, ibid, 
knowledge of an intention to dissolve, when biaiding 

onaoreditor» 1 86. 
a mere statement of an intention to dissolve 00 evidence 

efnoti^e^ibid. 
a guarantee given to a firm not binding after a change in 

the firm, 189. 
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M^ ^Dgagem^t to pay for goods supplitd to a certain 
person, not binding after the retirement of one part- 
'ner, 190. 
bond to be liable for money advanced to two partners, 

or either ofihevoj void. on dissolution, ibid, 
bond to secure the good conduct of a servant, not bind- 
ing after a change in the firm, ibid, 
but a bond may be so expressed as to provide for that 

contingency, 191. 

consequences of a dissolution by bankruptcy, 195 to 
284. 
/ :: consequences (^ dissokition by death^^ 285 to 305. 

on death of one partner not necessary to give notice of 
dissolution,. 396. 
DISTRINQAS, 

partnership effects may be taken under a di^ringas to 

compel an appearance of one partner, 116. 
but the separate property of one cannot be taken to 

compel the. appearancse of the other, ibid, 
what is sufficient service on which to ground a dittrin* 

gasy ibid. 143. 
a plaintiff may issue a distringas to compel an wppeatance 
' - where one partner is absent on business, ibid. 
DIVIDEND, 

a creditor/ Mving a right to elect, need not elect until 
the assignees have a fund sufficient to make a divi- 
:<lend, «33., . 
creditor allowed to refund a dividend which he has re- 
ceived, and to prove against the other estate, ibid. 
i^ crdditor^cannot change his proofs if by so doing he will 
disturb a dividend, 334. . - • 

;; 'havinrg- proved against one estate^ cannot wi^diwJir his 
proof, unless his intenticm is- tnade known befiiTe a di- 

': videiidis4eclared, ibid. . *i 

a joint creditor who is a petitioning creditor under a 
.,, separate coipaiission) may receive a dividend from* the 
separate estate, 265. . ^ 



DORMANT PARTNER, 

. iriio is a dornaiiC partner, 13. 

* a retiring partner, having a contingent interest in the 
business, liable as a dormant partner, 14. 
where his interest is not contingent, not liable, ibid^ 
. an annuity granted to the Mridow of a deceased partner 

does not make her liable as a dormant partner, ibid. 
a retiring partner receiving an annuity, and also a per 
centage on goods sold by his recommendation, liable 
as a dormant partner, 15. 
a pevsoA lending money at more than legal interest liable 

as a dormant partner, ibid, 
the eiiecutor of a deceased partner, continuing his testa- 
tor's share in the business fyr the benefit of the testa- 
^ tor's infant child, personally liable as a dormant part- 

ner, 17. 
dormant partner not liable on a bill drawn in the name of 
the firm for payment of a private debt, 42. 
. \ whether a dormant partner may join in an action against 
a debtor, $7. 
•a dormant partner may be made a co-defendant, 127. 
or be sued alone, ibid. 

ia what cases a dormant partner must give notice of dis- 
solution, 187* 
EJECTMENT, 

after dissolution of partnership, one partner may bring 

ejectment against his copartner for a house to be used 

by the firm during the partnership, without proof of 

. . ndtice to quit, 76. 

ELECTION, 

> . a. creditor, having both a joint and sefMirate security, must 

elect against which estate he will prove, 229. 
!. :> cannot' prove, against the separate estate of one, and 

bring an action against all, 23a 
^ but may stiU proceed by action against the others, ibid. 

a creditor who takes a draft from one pifftner as security 
. /^ .. V ^r a joint debt may elect, 231 . 

alUevy if he took it as satisfaction of the debt, ibid. 
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ELECTION— coirfiifiierf. 

a person taking the joint note for goods sold to 0^ may 
elea, S31. 

alitery if he takes a joint bondi ibid* 

in ^riiat casesa cestui fue truH may electa €a/t the misap- 
plication of money by a trustee^ who is a partner^ ibid. 

339- 
adoption of debts by ai new firm gives a title to electa 332 . 

after election, a creditor may come agaiast the suiplus 

of the other estate, 233. 
but has no preference to oth^ joint creditdx% ibid. 
time of making the election, ibid, 
in what cases a creditor may withdraw his pioof, and 

prove against the other estate, ibid. 234* 
in what cases a creditor may prove against both estates, 

235, 226. 

EQUITY, 

suits in equity between partners, 77 to 92. 

partnership must be proved before equity will finter* 
tain a bill relating to partnership ttaiisaetiDns, 77. 

if partnenAiip denied, an issue at law wiU be di- 
rected, ibid. 84. 

qpecific performance of an agreement ibr a part- 
nership decreed in equity, 78.. 

to obtain such decree the partnership mast be fiir 
some definite period, ibid. 

an account of profits firom the time the partnership 
should have commenced will not be decreed, ibid. 

in what cases equity will give relief for breach of 
covenant in articlei; of copartnership, 79. 

equity will not assist in die management of a com- 
pany, ibid. 8cK 

but w31 appoint a manager for setting BflEnis and 
dissolving .the partnership, 80. 

will not appoint a receiver, except m cases of gross 
abuse, ibid. 

will restrain a partner firom ^edgfaig the jojilt credit 
for his private debt, 81 • ^ 



EQUITY— con^wotfrf. 
Aecount in Equity, 
all the partners must be made parties in equity, 8si« 
in what cases this fule relied, ibid. 83, 84. 
to support a bill for an account^ dissdutioii need not be 

prayed, 84. 
but interim management wiH not be granted unless a 

disaolution is prayed^ 85. 
to support a bill for an account, the partnership must be 

legal, ibid, 
in an illegal partnership, the executor of a deceased part- 
ner cannot refuse an account of prefits, ibid* 
account of profits by a member of a corporatioD in the 

nature of a partnership, 86. 
account seated is a good plea against a bill Hair an ac- 
count, ibid, 
what is necessary to Sttpp<Mrt such pl^ ibid. 
. an account stated not condusiye, where there is an 

agreement that mistakes may be rectified, 87. 
where an account stated cannot be pleaded, ibid* 
in cases of fraud, equity will open an account stated, 

ibid, 
but the fraud must be stated in th^ billy ibid. 
Statute of Limitations may be {deeded fo a bill for an 

account, 88. 
in what cases equity will order the accounts to be taken in 
the manner provided in the articles of copartneCBh^, 
ibid, 
what will be allowed to each partner when an acoomit is 

to be taken, 89. 
when interest payable on money borrowed by one part- 
ner from another, ibid. 
in what cases one partner obliged to btrng money into 

court, go, 
equity wiU enfbrce contribution between pertnoi^ ibid, 
will order a premium for entering into partnership 
fraudulently obtained to be refiinded, 9! . 
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EQlJlTY^^ontinued. 

* will interfere where an undersUnding betwe^i the 

partneri hw be^ violated^ 91, 
suits in equity against partners, 154. 

all the partners should be made defendants, ibid, 
if one is out of the jurisdiction of the court not 

necessary to proceed to outlawry, ibid, 
and the defendant in court is liable to the whole 

'demand, ibid, 
service of a subpcena on one partner in En^and, or 
on his clerk in court, good service on both, ibid, 
in what cases equity will decree a dissolution of partner- 
' ' slap, 160, i6i. 

if one partner after dissolution has an exclusive right to 
joint debts, payment to the other partner no dis- 
charge, 89. 
equity will enibroe an agreement made on dissolution, 
that a particular book shall be the separate property of 
one, and the other have a copy, 193. 
EVIDENCE, 

the admission of one partner after dissolutioB, how fiir 

evidence to charge the other, 54. 
in actions betwe^ partno^, what evidence sufficient to 

prove the partnership, 77. 
on actions by partners, 103 to 105. 
in what cases it is necessary to prove the partnership, loa. 
Iww proved, 103. 
deed need not be produced, ibid. 
« .wfaeve defendant pays money into court, he cannot deny 
the partnership, ibid. 
but the rule should be brought into court as evidence f<nr 
the plaintiffs, ibid. 
: -names ofthepartners may be suggested to a witness, ibid, 
in an action on a bill by partners as indorsees in blank, 
' partnership need not be proved, ibid. 
:. otherwise, if indorsed specially to a firm, ibid* 
hi wh^tcaaes pattoers may be witnessesi lOf . 



EVIDENCE— confiwMfc?. 

the declaradoa of one partner that the subject matter of 
a contract is his private property, evidence for the 
defendant in an action by the firm, 105. 

in an action against one partner, his copartner a com- 
petent witness to prove that the defendant had not 
bontradted for the firm, 134. 

in actions against partners, 135 to 143. 

plaintiff must prove the defendants to have been jmntly 
concerned in the contract, 136. 

at the time of the sale, ibid* 

itaust prove that they have acted as partners, ibid^ 

that a dormant partner had an interest in the contract, ib. 

how far necessary to prove the partnership, ibid. 

partnership proved by showing that they have acted as 
partners, 177. 

a release given by partners sufficient evidence of the 
partneitehip, ibid. 

record of a former verdict establishing the partnership, 
evidence, ibid. 

admission of one of the defendants that he is a partner,, 
evidence against him, ibid. 

how such admission will be construed, 137. 

such admission will not charge another, 1381 

acceptance of a bill by one in the joint name, evidence 
only against him, ibid. 

affidavit for the registry of a ship made by one, eiddence 
only against him, ibid. 

entry in the tax-gatherer's book, when evidence of part- 
nership, ibid. 

'after prima Jade evidence of partnersliip the declaration 
of one partner evidence against the other, 139. 

declaration after dissolution said to be evidence of the 
partnership, ibid. 

acknowledgment of a debt by one binding on the whole, 
ibid. 

admissicm by one sufficient to avoid the Statute of Limi- 
tations, ibid. * • ^ 
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EVIDENCE— con/twutffl?. 

proc^crf^ acceptance 'by ooe paitnery evidenee that a bill- 
was regularly drawn, 139. 
an admissitm by a partner who is not made a co-de- 
fendant binding on the other, ibid, 
but i¥>t as to a transaction since the dissolution, 140. 
proof of notice not to be responsible for one another's 

acts, evidence on behalf of the defendants, ibid, 
proof of dissolution before the contract, evidence, ibid, 
in what cases one partner may be witness 6>r or against 

his copartners, ibid, to 142. 
notice by one partner that the partnendiip has been dis- 
solved, evidence against him, 18 1. 
in actions between part]|ers» an unstan^^ed paper con- 
taining notice pf dissolution, uot admissible as evi- 
dence, 182. 
aliiery in actions against partners by a creditor, i84« 
a statement in conversation by one partner of an intention 
to dissolye, no evidence of notice of dissolution, Ji86. 
EXECUTION, 

what may be taken u^er a jokit execution, 147. 
separate execution cannot be taken out under a joint 

judgment^ ibid, 
if one partner is wrested under a joint es^ecution and 

discharged, he canpot be retaken, ibid, 
nor can his copartner, ibid. 

where the obligee of a joint bond after the bankruptcy 
of one obligor recovered judgment against Aq other, 
Bnd discharged him from arrest on payment of part of 
the debt, allowed on petition to come in as a creditor 
for a moiety of the sum stfll due, on the bankrupt's 
estate, 145. 
recovery against the ^hmff for nn escape of one, .dis- 
charges both, ibid, 
the mere escape no dischaq^ ibid, 
discharge of one under the Insolvent Act^ no satiisiftction, 

ibiA 
death of one, no satisfaction, ibid. 
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EXECVTlO^i—contimied. 

if one dies after judgmeQti execution must be take^ out 
in the name of all, 148. 

judgment and execution ordered to issue against one of 
several defendants, who refused to nominate an arbi- 
trator to assess the damages, 149. 

joint property may be taken under a separate execu- 
tion, ibid. 

how to be disposed of when taken, 150, 151. 

what interest a separate creditor has in joint effects 
taken in execution against one, 150 to 153. 

sale of partnership effects under a separate execution 
dissolves the partnership, 161. 

the assignees under a separate bankruptcy may recover 
joint effects taken in execution after the act of bank- 
ruptcy, 263. 
EXECUTORS AND ADMINISTRATORS, 

are liable for losses, if they leave the sliare of the de- 
ceased partner in the business, 1 7. 

cannot join in ah action with a surviving partner, 96. 

the executor of the last surviving partner only can sue, ibid; 

die executor of a deceased partner, made a co-defendant, 
may plead survivorship in bar, or giveit in evidence, 125. 

if all the partners are dead the executor of the last sur- 
vivor only can be sued, ibid. 

the executor of a deceased partner may have his interest 
ascertained by sale, 286. 

may enforce the settlement of the partnership affairs, 288. 

of the accounts between an executor and a surviving 
partner, 289. 

executor having possession of the books and accounts not 
compelled to produce them, 290. 

may daim a share in profits made after his testator's 
decease, &id. 
FRAUD, 

how fivftiaudon the part of one partner will disoharge his 
copartner fipm liability, 30, 31 . 109, 1 xo, 1 1 u 

the holder of a bill or note being privy to fraud cannot 
recover against the firm, 41, 42, 
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FR AUD— ^jon^iniwrf. 

a paKner guilty of fraud, singly sued on a contract, can-* 
not plead the nonjoinder of his copartners in abate- 
inent, 123. 

fraudulent receipt by one partner not binding on his co- 
partnery 56. 188. 

GAZETTE, 

in what cases notice of dissolution in the gazette is suffi- 
cient, 183. 

GOODWILL, 

equity will restrain a partner who has sold the goodwill 
of the trade, from carrying on the same business in the 
neighbourhood, on evidence that the arbitrators^ who 
awarded the sum, understood he would not do so, 91. 

but the sale of a share in partnership business does not 
necessarily include the goodwill, 171* 

if such is the intention of the parties, it must be made a 
part of the agreement, ibid. 

whether the goodwill survives, 280. 

GUARANTEE, 

in what cases one partner may bind the firm by guaran-* 
tee, 47, 48. 

in blatters immediately relating to the partnership. busi- 
ness, 47. 

but not in matters unconnected with that business, 48. 

unless fecial authority is given, ibid. 

a guarantee given to one partner for the benefit of all 
may be sued on by the firm, 99. 

a guarantee given to a firm not bmding afler a change in 
the firm, 189, 
ILLEGAL PARTNERSHIP, 

what partnerships are ill^al, 19. 

no persons united in partnership, exceeding the number 

of six, except the Bank of England, can borrow money 

on then* notes payable on demand, or at any time less 

than six months from the borrowing thereof, 20. 

>. this does not extend to trading. companies,. not )>eing 

bankers, ibid. 
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ILLEGAL PARTNERSHIP—con^nttfrf. 

but doefi extend to companies hot established for trfuling 
purposes, 20. 

unless empowered by Act of Parliament, ibid. . 

when a company iB empowered to raise money for an ex- 
press purpose only, it mu«t be stated on the notes that 
they are given for that purpose, 21. 
. or an innocent indorsee cannot recover against the com- 
pany, ibid. 

a partnership in the coal trade consisting of more than 
five persons illegal, ibid. 
. a partnership in a smu^ling transaction illegal, ibid. 

an agreement to share in the profit, and not be liable for 
loss, is illegal, 22. . 

an agreement to secure more than a fair proportion of 
profits is not illeg^, 23. 

where one partner, not having served an apprenticeship 
as required by statute, does not interfere in _ the busi- 
ness, the partnership is not illegal, ibid. 

where an attorney receives a share in the profits for the 
use of his name, and occasional assistance, to a person 
not entitled to act as an attorney, the partnership is 
illegal, ibid. 

if one partner resides in an enemy*s country, they cannot ' 
recover a debt due to them, ibid. 94. 

Unless licensed, 24.* 94. 

or unless such residence is not an adhering to an enemy, ib. 
IN-COMING PARTNER, 

cannot join in an action on a contract made before his 
actual admission, 98. 

not liable for contracts made before he became a part-^ 
ner, 112. 
INCORPORATED COMPANIES^ 

members of, not liable as partners, 3, 4. 
INDEMNITY, 

partners by offering to indemnify a dissentient cojpartQer ' 
against loss^ cannot enter into projects not mentioned 
in the articles, 5. 

B B 
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INDEMNITY— con/inufti. 

an indemtiity given by the continuing to di6 outgoing 

partner no discharge, 173. 
a retiring partner who has received a covenant of indem- 
nity, and been compelled to pay the joint ^bts^ may 
prove under a commission against the continuing part- 
ner, 240. 
if a creditor proves under a aeparate commission against 
one partner, and joins him in an action against the 
solvent partner, he must indemnify the bankrupt, 276. 
if a retiring partner, having received a covenant of in- 
demnity, is compelled to pay joint debts after the death 
of the continuing partner, he may by bill in equity be 
repaid from the assets of the deceased* 305. 
INFANT, 

infant partner not liable for losses, 4« 

but may share prc^its, ibid. 

on coming of age must give notice of his intention to 

discontinue the partnership, ibid, 
otherwise liable for future contracts, ibid, 
if the nonjoinder of an in&nt partner is pleaded in abate- 
ment, plamtiff must reply the infancy, 126. 
where an infant is made a co-defendant, in&ncy may be 

pleaded in bar, ibid« 
plaintifip cannot enter a lud, pros* but must discontinue, 

/ibid, 
in&nt partner liable if he has affirmed die contract since 

coming of age, 127. 
.proof of a promise made since the commeneement of 
the action not sufficient, ibid. 
INSANITY, 

a sufficient cause for dissolving partnership, 163. 
temporary illness no cause, 164. 
reference to |he master whether the alleged lunatic was 
capable of conducting the business, ibid. 
DiJSURANCE, * 

j?iie partner may order insurances (o be made for the 
firm, and all will be liable, 33. ^ 
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INSURANCE ^continued. 
one part-owner cannot, 33. 
unless the part-owners are also partners, 34. 
INTEREST, 

interest of partners in stock in trade, 25. 

in real property, 26, ^*j. 
of each partner on dissolution, what, 169. 
in what cases'interest is payable on money borrowed by 

one partner from his copartner, 89. 
the receipt of interest from a new firm is no discharge 

to an outgoing partner, 176. 
receipt of interest from a surviving partner no dischaige 
to the estate of a deceased partner, 300. 
JOINT DEBTS, (see titlo Debts.) 

do not become separate by the outlawry of one part- 
ner, iig. 
JOINT PROPERTY, (see titles Surmwn^li^p and Leases.) 
real property purchased far the purposes a£ the partner- 
ship is joint property, 26. 
80 if conveyed to one partner only, but purchased by 

the joint funds, ibid, 
not joint property, if purchased by money lent to one 
partner by the firm, 27. • 

in case of doubt an in<)uiry will be directed to. the mas- 
ter, whether real pn:>perty w:as purchased for partner- 
ship purposes, ibid, 
what is joint property on dissolution of partnership, 166. 
must be applied in payment of joint debtee, i68« 
4n asdgnment by one partner of his interest to his sepa- 
rate creditor, remains subject to the joint debts, ibid, 
joint property may be made separate, although the joint 
effects aise insufficient to pay the joint debts, 173. 
' what is considered joint property in bankruptey, 201. 
when joint property becomes separate by consignnient, 

ibid, 
when the consignment ip conditional, Q04. 
• to conv^t joint into separate property the consignment 
must be complete before the act of bankruptcy, 205. 
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JOINT PROPERTY— cow^nae*/. 

ar mere dissolution of partnership without a transfer doed 

not convert joint into separate property, 206. 
when joint property becomes separate by reputed owner-* 

ship, ibid, 
joint property may become separate by reputed owner* 

ship, where there was a conditional assignment, sio. 
LEASES, 

a partner taking a lease for partnership purposes, holds 
' them for the partnership, 28. 
and equity will restrain the representative of a deceased 

partner from disposing of a lease, granted to the 

deceased, for other than partnership purposes, ibid, 
one partner secretly obtaining the renewal of a lease of 

premises on' which the joint business is conducted, 

holds it for the firm, ibid. 166. 
if partners^take a lease for a term, it is not necessary 

that the partnership sl^uld continue for. the sailne 

term, 160. 
LIABILITY, 

liability of the firm for the acts of one partner, 29 to 58^ 
all the partners are liable for the acts of one of the firm, 

29, 30. 

- in matters relating to the joint business, ibid, 
in matters not relating to the joint business, ibid. 37. 107. 
where a person with whom a contract is made by one 
partner is guilty or awiire of fraud, they are not liable, 

30. 31. 37. ill. 

if acquainted with the fraud after the contract, they are 

still liable, 31. 109. - 
not liable after notice, 31. 112. - 
an iagreement between themselves not to be liable for the 

acts of one another will not obviate liability,' 34, 32. 
promise by one to pay a debt binds all, 32. 
how far liable in case of fraud, 33. 109. 
for insurances made by one partner, ibid« ^ 
members of a club liable for goods ordered for their use, 

34- 1*1- 
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LIABILITY— amtinued. 

coach, proprietors not liable for goods furnished to one 
partner for the use of his horses, where the creditor 
knew that each proprietor horsed the several stages, 

but are jointly liable to passengers, 35. 

are all liable to make good the deficiency of money lent 

on a pledge of joint property by one partner, 35. 
a firm is liable for money borrowed by- one partner to 

pay his expences when engaged in partnership busi- 
. ne9S, 37. 108. 
a partner acting by the authority of the firm may bind 

the firm by simple contract, 38vio8. 
and by their authority may pledge the joint credit for 

payment of his private debt, ibid, 
subsequent approbation evidence of previous authority, 

ibid, 
liability of the firm for bills of exchange and promissory 

notes drawn by one partner in the joint name, (see 

title BHls ofExchangCy) 39 to 47. 
liability under a guarantee, (see title Guaranfeef) 47, 48. 
. where liable for a deed executed by one partner, (see 
. title Deed,).4.S to 52. 
how far one partner may bind the firm in legal proceed- 

ingSj 53 to 58. 
. in-coming partner not liable for contracts made before he 

became a partner, 112. 
if several persons agree to become partners, the firm is 

not liable for money borrowed by one to be brought 

into the business as his share, ibid, 
on an agreement that one shall buy goods and the other . 

share. the profits, both liable for die purchase-money, 

. 113- 

a creditor taking the separate security of one partner 
; . . does not discharge the rest, 114. 

if the holder of a joint bill accepts .the separate bill of one 
partner, the other, is discharged, ibid. , .. 
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LIABILITY— ^owtfntitfrf. 

in what cased the liability <yf an cmtgding paitner con- 
tinues, 171. 
/ if he reservetf a contingent interest^ ibid« 

outgoing partner remains liable for debts contracted 
during die partnership^ notwidistanding an agreetnent 
to the contrary, 174* 

although such agreement is recogiSdaed by a |oint credi- 
tor, ibid. 

taking the separate notes of one partner, but reserving a 
right against the firm, no discha^e to an outgoing 
partner^ 175. 

the obligee of a joint bond does not di^chtufge an out- 
going partn^, by learing the money with the con- 
tinuing partner, and altering the rate of interest on the 
bond, 176. 

continuing to deal with a new firm of bankers no dis- 
charge to a retiring parhier, ibid. 

in what cas^ ftn outgoing partner is discharged from 
liability by l]l0 acts of a creditor, 177 to 1 81. ' 

pikrtner^ are Hdble after dissolution for contracts entered 
into by each other, if proper notice Is not giren^ 182* 

liability of assets of a deceased partner, 295 to ^6. 
LISKL, -- - 

partners may maintain a joint action for libel, 94* 

not necefiSiiry to W^cw their respective proportions of in- . 
terest, 95. 

nor to set out i^edai diinuige) ibid» 

to 1^ thtitt a bax^bg partn^nhip hni slx^t payment, 
actionable, ibid. 
LIMITATIONS, STATUTE OF, 

an a^nixwiedgment by one pArther ttuffident to take a 
debt out. of the statute against the others, 53. 139. 

paynuent of a dividend by the absigneed of a bankrupt 
partner not suifitient to revive the debt agaj^t the 
oilieir, ibid. 276. 

a ^ood plea to a bill fi>r an account bettre^n paHners, 88. 



INDBX. 375 

LIMITATIONS, STATUTE OF— coit^twi^rf. 

where one partner is abroad and the other in England, an 
action must be brought within six yean after the 
cause of action arose, 105. 

LORDS ACT, 

a note for weekly payment under the Lords' Act may be 

signed by one partner, 56. 
binding on the retiring partner, if given after dissolution, 
ibid. 

LUNACY, (see title Insanity^ 

NOLLE PROSEQUI, 

where one partner pleads bankruptcy and his certificate, 

the plaintiff may enter noUe prosequi as to him and 

proceed against the others, 125. 
if infancy is pleaded in bar, a ncUe prosequi cannot be 

entered, but a new action must be brought, >96. 

NOMINAL PARTNER, 

who is a nominal partner, 18. 

why liable, ibid. 

the allowed use of his name on bills of parcels makes a 

person liable as a nominal partner, ibid, 
if used without his consent, not liable, ibid« 
retiring partner not liable as a nominal partner after 

notice of dissolution, 19. 
but liable when he allows his name to remain over the 

door, ibid, 
a nominal partner not liable to a creditor^ knowing that 

he has no interest, ibid, 
n^ not join in an action by the finot 98. 
but it must be proved that he has no interest, ibid^ 
in what cases a nominal partner may b^ a witness for his 

copartners, 102. 
retiring partner leaving his name on the shop liable as a 

nominal partner, 183. 

NOTICE, 

notice to one partner in a bon&Jide transaction equivalent 
' to notice to all, 57. 
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NOTICE— coii^i»M«/. 

where one partner resides within forty miles of London, 

. not necessary to give ten days notice of trial, 145. 

where joint bill is dishonoured by one partner, not neces- 
sary to give notice to the others, ibid. 

notice that he will not be liable for the acts of his copart- 
ner, given by one partner, discharges hint from future 
liability, H3. 

what is sufficient notice of dissolution, (see title Dissolu' 
tion)y 181 to 186. 
, notice by one partner that the partnership has been dis- 
solved, evidence against him, 181. 

in actions between partners, an unstamped paper con- 
taining notice of dissolution not admissible as evi- 
dence, 182. 

alitet-y in actions against partners by a creditor, 184. 
OUTGOING PARTNER, 

in what cases an outgoing partner is entitled to subse- 
quent profits on the joint stock, 170. 

may insist on a sale of the joint effects, ibid. 

when he disposes of the goodwill, 171. 

when liable after dissolution, ibid, 

if he reserves a contingent interest, ibid. 

agreement to pay a sum to the outgoing partner for his 
interest, the firm being insolvent, when valid, 173. 

an agreement that the remaining partner shall pay the 
joint debts does not discharge tlie outgoing partner, 

i73i 174. 
not even if assented to by a creditor, ibid. 175. 

in what cases the acts of a creditor will discharge an out- 
going partner, 177 to 181. 

outgoing partner leaving his name on the shop, liable after 
dissolution, 183. 
OUTLAWRY, 

a partner abroad, and who does not appear to an action, 
may be outlawed, 115. 

where. one partner is outlawed the plaintiff ^mfty proceed 
gainst the others, 118. 
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OUTLAWRY— co«^i»f«frf, 

in what way the outlawry must be det out in the declara* 

tion» 11 8. 
if the defendant pleads nid tiel record of outlawry, 

his plea must conclude in abatement and not in bar^ 

119. 
consequence of misnomer of the person outlawed, ibid, 
it is no ground for setting aside a declaration against one 

defendant, that the outlawry of his co-defendant was 

irregularly obtained, ibid, 
a joint debt does not become separate by the outlawry, 

ibid, 
and cannot be enforced against the executor of the de- 
ceased, but survives, ibid. 
PARTNER, 

who may be, 4. 

persons may be partners with regard to the public, though 

not inter se, 7. 
a participation in profits constitutes such a partnership, 

ibid. 
- a broker who is to receive a proportion of the profits, and 

bear a proportion of the losses, liable as a partner, 8. 
> distinction between partnership with regard to the public, 

and partnership between the parties, ibid. 
a person receiving a share of profits as wages not liable as 

a partner, 9, 10, 11. 
two persons putting their names jointly on a bill or note, 

partners in that transaction, 46. 
may pledge the credit of the firm to any amount, 29. 
the act of one is the act of all, 30. 
may bind the firm by bills and notes, (see title BiUs of 

Exchange^) 39 to 47. 
in what cases one partner may bind his copartner by gua- 
rantee, 47, 48. 

(see title Guarantee.) 
in what cases one partner may bind his copartner by 

deed, 48 to -59. 
(see title Deed.) 
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PLEDGE, 

a pledge of joint property by one partner binds all, 35. 

by a broker interested iii the profits, ibid. 

one partner cannot pledge goods consigned to him by 

Ids copartner for a specific purpose, 36. 
nor has a pawnee a lien on goods which he knew to 
belong to a partnership, and that the money lent was 
not for the use of the partnership, 37. 
equity will restrain oiie partner from ple^ng the joint 
credit for his private debt, 81. 
POSSESSION, 

joint property still continues joint where no change of 
possession follows an agreement that it shall become 
separate, 173. 
POWER OF ATTORNEY, 

. one partner may give a power of attorney to prove a 
joint debt, or vote in the choice of assignees under 
a commission of bankruptcy, 58. 
■ on a joint warrant of attorney judgment cannot be 

entered against the survivor, 146. 
but a joint warrant to three DEiay be entered up by the 
survivor, ibid. . 
PRACTICE, 

service of a suhpcena on one partner in England, or on 
his clerk in CQurt, good service on a partner abroad) 

57- 154. 
how to compel the appearance of partners in an action 

against the firm, 115 to 119. 

,1 where in process against four one is misnamed, it may be 

•altered after service on three of them, 142. 

. irregularity, in the writ, how waived,' 143. 

a defendant who pleads nonjoinder, may be arrested 

. again, ibid. 

service of a writ of venire jpn one partner, wi& copies 

.for the others l^fl at the chouse of business, sufficient 

. on which, to ground a distringas^ ibid. 

•irregularity in delivering declaration, what, ibid. 
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PRACTICE— con/intte£/, 

in an actidn against four, and two wi^its sued out, not 
necessary to name all the defendants in each writ, 144. 

venue not allowed to be removed into a county palatine 
by one of several defendants, ibid. 145. 

if one defendant lets judgment go by defatilt, plaintiff 
on issue joined with the other may elect to be non- 
suited, 145. 

Idiere one defendant lets judgment go by default on 
counts on several deeds, and the other defendant suc- 
ceeds on some counts, the plaintiff cannbt hold his 
judgment' on those counts against the former defend- 
ant, ibid. 

where defendant pleaded that the promises were made 
jointly with another, and issue thereon, the jury found 
that the defendant promised, without stating whether 
alone or jointly; verdict held bad, 146. 

judgment cannot be entered against the survivor on a 
joint warrant of attorney against two, ibid. 

aUier, where the warrant of attorney is given to two, ibid* 
PROMISSORY NOTES, (see title BUls of Exchange.) 
PROOF OF DEBTS, 

one partner may prove a joint debt under a commission 
of bankruptcy, 57. 

between partners under joint commission, 237 to 241. 

partners cannot prove against the firm until all the debts 
are paid, 237. 

and interest to the joint creditors, ibid. 

iditerj in case of fraud, 238. 

as if the separate property of one is applied to partner* 
ship uses without consent, the amount may be proved 
against the joint estate, ibid. 

where the joint creditors proceeded against the separate 
estate of the ostensible partner, his separate creditors 
allowed to prove against the surplus of the joint 
estate, 239. 

a- partner paying joint debts after obtaining his certificate 
allowed to prove against the joint estate, ibid. 
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PROOF OF DEBTS-^oniinued. 

where there are distinct firms and disdnct dealii^8» part- 
ners may prove against pne another, 239. 

aftar pa3rment of all joint debts one partner may prove 
against the joint estate^ 240. 

outgoing partner may prove debts which he has been 
compelled to pay since dissolution, ibid. 

between partners under separate commissiony %6g to 274. 

partnen? may prove again^ each other whan all the 
joint debts are paid, 369. 

solvent partners may prove against the haBkrupt's share 
in the surplus of the partnership property, ibid. 

and against his separate estate pari passu with his sepa- 
rate creditors, 370^ 

solvent partner compelled to pay joint debts which the 
banlcrupt ought to have paid, may prove under the 
separate commission, 270. 

(^e of three partners compelled to pay joint debts after 
the biu^uptcy of bis two copartners, can only prove 
one Ihirdof the amountagainsteachsQparateestate,27i. 
PROFITS, 

how far a participation in profits makes a person liable 
^p^tner,9 tp \i. 

equity will not decree an account of previous profits, on 
decreeing the specific performance of an agreement 
for a partnership, 78. - 

how far retiring partner who does not assign his interest 
in the joint capital, can claim an account of profits 
made by the use of such capital since the djsscdution, 
170. 

Assigiiees of a bankrupt partner entitled to an account 
of profits made by the solvent partner after the bank- 
ruptcy* 258. 
,$p the executor of a deceased pavtner of profits made 

by the survinrfflr, 290. 
a person entitled to the share of the deoeiu^, may at 
hia optiiMi take intecest on the.capteal or & share of the 
profits, «9i. 



INDEX. 383 

REAL PROPERTY, 

bkt&eU of partners ia, 26, 27. 

land purchased for the partnership considered as part- 
nership property, although the conveyance is to one 
partner only, 166. 

RECEIPT, 

a receipt by one partner binding on his copartner, 55, 
fraudulent receipt not binding, 56. 
by one partner after notice that the other is to receive the 
debts after dissolution no discharge to a debtor, 188. 

RECEIVER, 

equity will not appoint a receiver during a partnership, 

except in cases of the grossest abuse, 80. 
nor where a covenant to refer disputes has not been 

acted on, 81. 
in what cases a receiver will be appointed afler dissolution, 

167. 
usual to appoint a receiver where a dissolution is decreed, 

168. 
but in such case equity will not compel the managing 

partner to deliver up the books to the receiver, ibid, 
receiver appointed, where all the partners are dead, 292. 
and where there is a survivor in case of mismanagement 

or improper conduct, ibid. 293. 

RELEASE, 

one partner may release an action brought by the firm, 

in case of fraud the release will not bind the finn, ibid. 

a release to one partner is a release to all> 130. 

.a release to one of two obligors of a joint and several 

bond discharges the other, ibid, 
special release, how construed, ibid. 
jQOvenaot not to sue one partner no x'elease to the other, 

131- 
whese Qiae defendant suffers judgment by default, a 

release from the plaintiif will not make him a com- 
petent witness, 141. 
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RELEASE— con^mi^. 

in an action against one .partner a xeiesme £com:Ae Ae^ 

fendant to his copartner will not make the latter a 

competent witness in his behalf, 142. 
REPUTED OWNERSHIP, 

in what cases joint property becomes separate by rqputed 

ownership, 206. 
joint property wrongfully withheld by one partner does 

not become separate, 208. 
nor if assigned by an outgoing partner to pay the joint 

debts, ibid, 
partnership debts, where no notice of their assignment 

has been given on dissolution, remain in the order and 

disposition of the partnership, ibid* 
if notice of the assignment is given, they a^ the sepa- 
rate property of the continuing partner, 209. 
SEPARATE COMMISSION, (see title Commission of 

Bankruptci/*} 
SET-OFF, 

the debts must be due in the same right, 132. 

a debt jointly due from the firm can only be set-off 

against a debt due to the firm, ibid. 
a debt due to one partner aumot be set-off against a 

joint debt from the firm, ibid, 
a debt on a joint and several bond may be set-off against 

a debt to one of the obligors, 133. 
a joint debt contracted by a nominal partner maybe set- 
off against a debt due to the finq, ibid, 
a debt due from the defendant's bankers may be set-off 

against a debt due on a note giyen by the defendant 

to his bankers, and by them indorsed to one of their 

own members, ibid, 
where the business is conducted in the name of one 

partner only, a separate debt due from him may be 

set-off against a joint demand, ibid, 
and if a factor, employed to sell goods for a firm,' sells 

them in his own name, a debt due from the factor 

may be set-off against the demand of the fimv ibid. 
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SET-OFF— con/iwjierf. 

a surviving partner may set-off a debt due to the firm 
against a separate debt due from him, 1 34. 

and a debt from the firm may be set-off against a debt 
due to the surviving partner, ibid. 

an agreement that joint may be set-off against separate 
debts binding, ibid. 

costs or debt and costs in one action allowed to be set- 
off against those in another, ibid. 

judgment obtained against two defendants not allowed 
to be set-off against a judgment obtained by the 
assignees of one of the defendants in a former action, 
ibid. 

what debts may be set-off in bankruptcy, 381 to 284, 
SMUGGLING, 

partners engaged in smuggling all' liable to the penalties, 
156. 

a partner ignorant of the smuggling not liable, ibid. 

SOLVENT PARTNER, 

how far a solvent partner, after an act of bankruptcy by 
his copartner, may dispose of the joint effects, 261, 
262. 

a solvent partner having an interest in the profits only, 
and not in the stock, cannot transfer the property, 
263. 

a solvent partner cannot indorse a bill in the name of the 
firm, ibid. 

a solvent partner is liable to all joint debts, although the 
bankrupt has obtained his certificate, 275. 

but may plead the nonjoinder of the bankrupt in abate* 
ment, 276. 
SURPLUS, 

in bankruptcy the surplus of the separate estate of each 
partner applied in pa3rment of joint debts, 220. 

of the joint estate, the proportion of each partner in pay- 
ment of his separate debts, ibid. 

bow applied where the same person is member of dif- 
ferent firms, ibid. 

c c 
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SURPLUS— co«/wtftfrf. 

separate erediton of one partner when entitled to a share 
in the surplus of the joint property belongii^ to the 
other partner, sai. 

when interest is payable, in case of a suiplus, ibid. 

where distinct accounts are ordered to be kept under a 
separate commission, the representative of the solvent 
partner entitled on petition to an account of his- share 
in the surplus, after it has been paid over to the bank- 
rupt, 375. 

SURVIVOR, 

a surviving partner may sue for a joint debt, 96. 393. 
must aver the fact of survivorship in the declaration, 

ibid, 
in what case he need not sue as survivor, ibid, 
may include a count for a debt due to him in his own 

right, ibid, 
of actions against a surviving partner, 124, 125. 
how to declare against a surviving partner, 124. 294. 
joint and separate debts may be set-off against each 

other in actions by^ Or against a single surviving 

partner, 134. 
judgment cannot be entered against a survivor on a'joint 

warrant of attorney, 146. 
but may he entered up by a survivor, ibid, 
surviving partner claiming any benefit under the will of 

his copartner, cannot refuse to admit a legatee as part- 
ner under the will, 163. 
trading with the partnership stock, accountable for pro* 

fits to the executor, 390. 
whether entitled to anallowancefor management, ibid. 291. 
the representative of the deceased may choose whether 

he will receive interest on the capital, or a share in the 

profits, 391. 

SURVIVORSHIP, 

whether survivorship exists among parUiers as to real 
property, 37, 38. 
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SURVIVORSHIP-^owfwwerf. 

does not extend to the law and customs of merchants, 
385. 

the legal property survives, but not the beneficial in- 
terest, 286. 

whether the goodwill survives, ibid. 

how far choses in action survive, 287. 

right of action on a guarantee does not survive, ibid. 

TENDER, 

if to a plea of tender by partners the plaintiff replies a 
subsequent demand and refusal, proof of demand on 
one partner and refusal by him, sufficient to support 
the replication, 132. 

TORT, 

if in an action of tort by one partner the defendant does 
not plead in abatement, he cannot afterwards plead 
the nonjoinder of the former plaintiff to an action by 
the other partner, 102. « 

in an action of tort not necessary to sue all, 128. 

nonjoinder cannot be pleaded in abatement, ibid. 

in tort a verdict may be found for some of the defend- 
ants, and against others, ibid. 

in an action of tort, defendant suffering judgment by 
default, admitted as a witness for his co-defendant, 
141. 

TROVER, 

in what cases an action of trover may be maintained by 

one partner against another, 74 to 76. 
assignees in bankruptcy cannot maintain trover against 

the executor of the solvent partner for goods delivered 

to him after the act of bankruptcy, 1280. 
nor against a joint creditor for goods delivered under 

similar circumstances, ibid. 

TRUSTEE, 

if a partner applies trust money in the business, with the 
privity of his copartners, all are liable, 177. 

c c 2 
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UNINCORPORATED COMPANIES, ' ^' 

■ masibeni of^ liiMe aapartnen, 4. 

USURY, 

a loan of money at more than legal interest is not 
usurious if the lender is liable as a partner, 3. 22. 

an agreement to share in the profit, and not be liable for 
loss, is illegal, 22. 

the obligee of a bond, which provides that he shall re- 
ceive legal interest on money lent, and also a share in 
the profits, but not be liable for losses, cannot recover 
on the bond, ibid. 

WARRANT OF ATTORNEY, 

a warrant of attorney as an authority to confess judg- 
ment against three, but signed only by two, cannot be 
entered up against the two, 51. 

WITNESS, 

where a trader uses his son's name in business, the son 
may be a witness in an action by the trader to prove 
that he has no interest, 97. 

in what cases a nominal partner may be a witness to 
prove a joint contract, 104. 

a person who has purchased an interest in the contract 
a competent witness to prove the contract, ibid. 

in an action by one partner for a joint debt, the other 
competent to prove payment to himself according to 
agreement, ibid. 

a co-plaintiff, by consent, may be witness for the de- 
fendant, 105. 

one partner may prove that the defendant, his copartner, 
had no authority to bind the firm, 124. 

if one partner pleads bankruptcy, and the plaintiff enters 
a nolle prosequi^ the bankrupt is a competent witness^ 
140. 

aliieTi if issue is taken on that plea, ibid. 

a defendant who lets judgment go by default not a com- 
petent witness for plaintiff or defendant, 141. ■ 

a release from the plaintiff will not make him so, ibid. 
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WITNESS— ccMi^niwi/. • 

in an action of tort defendant sufiering judgment by 
default admitted as a witness for his co-defendant^ 
141. 

in an action against one partner, his copartner is a com- 
petent witness for the plaintiff, ibid. 

and to prove that the defendant had no authority to bind 
the firm, ibid. 

but not for the defendant to prove his own liability, 143. 

nor will a release from the defendant make him com- 
petent, ibid. 



THE END. 
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